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difficulties which arose when th'#East India Company extended 
the exercise of its legislative powers beyond the staff of its 
factories illustrate the technical difficulties which arose or 
might have arisen under the jurisdiction exproised by the 
consular officers of the Levant Company. But, as the East 
India Company grew, the Levant Company dwindled, and 
in 1825 it was formally dissolved. The Act which provided 
for its dissolution (6 Geo. IV, c. 33) enacted that thereafter 
all such rights and duties of jurisdiction and authority over 
His Majesty’s subjects resorting to the ports of the Levant 
for the purposes of trade or otherwise as were lawfully exercised 
or performed, or which the various charters or Acts, or any 
of them, authorized to be exercised and performed, by any 
consuls or other officers appointed by the company, or which 
such consuls or other officers lawfully exercised and per- 
formed under and by virtue of any power or authority what- 
ever, should be vested in and exercised and performed by such 
consuls and other officers as His Majesty might be pleased 
to appoint for the protection of the trade of His Majesty’s 
subjects mm the ports and places mentioned in the charters 
wnd “Acts, 


The intention of the Act, doubtless, wa» Lo transfer to the Difticul- 


consular officers appointed by the Crown al] the powers 


ties aris- 
ing from 


formerly vested in the consular officers appointed by thestiseolu- 
Levant Company. But it soon appeared that the dissolution Levant 


of the company materially increased the difficulty of the 
task imposed on the consuls. The authority which had 
previously supported them was gone, and the prescriptive 
respect which might formerly have attached to the powers 
conferred by the charter was disturbed by the necessity 
which had now arisen of testing those powers by the recog- 
nized principles of the English constitution. 

In 1826 the law officers of the Crown threw doubts on 
the legality of the general powers of fine and imprisonment, 
‘and of the power which had previously been ‘held é0 be vested 
in the,consuls of sending back British subjects in certain 


mpany. 
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cases to this country, and thits" the coercive character of the 
jurisdiction was greatly shaken. 

Moreover, the Act of George IV had made no provision 
in lieu of the éompany’s power of framing by-laws, and no 
method had been devised for meeting the difficulties arising 
out of a strict adherence to English jurisprudence and out 
of deviations from %t by the consular tribunals. 

And. lastly, the criminal and international jurisdiction had 
gradually assumed a form which the new state of affairs 
rendered in the highest degree important, but the exercise 
of which transcended such authority as the company’s consuls 
might previously have claimed. 

Tn 1836, eleven years afte: tle dissolution of the Levant 
Company, an Act (6 & 7 Wil]. IV, c. 78) was passed to mect 
these difficulties. It recited that by the treaties and capitula- 
tions subsisting between His Majesty and the Sublime Porte 
full and entiré jurisdiction and control over British subjects 
within the Ottoman dominions in matters in which such 
British subjects are exclusively concerned was given to the 
British ambassadors and consuls appointed to reside within 
the said dominions, and that it was expedient for the prdtec- 
tion of British subjects within the dominions of the Sublime 
Porte in Eurape, Asia, and Africa, and likewise in the States 

‘of Barbary, as well as for the protection of His Majesty’s 
ambassadors, consuls, or other officers appointed or to be 
appointed by His Majesty for the protection of the trade of 
His Majesty’s subjects in the said ports and places, that 
provision should be made for defining and establishing the 
authority of the said ambassadors, consuls, or other officers. 
And it went on to enact that His Majesty might by Orders in 
Council issue directions to His Majesty’s consuls and other 
officers touching their rights and duties in the protection of his 
subjects residing in or resorting to the ports and places men- 
tioned, and also directions for their guidance in the settlement of 
differences ketween subjects of His Majesty and subjects of any’ 
other Christian Power in the dominions of the Sublime Porte. 
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The Act of 1846 was a cemplete failure, and remained 
a dead letter. Its language and machinery were in many 
respects defective and open to objection. 

British extra-territotial jurisdiction in thf Levant was Failure of 
derived from two main sources . the authodity: of the Sublime oye | its 
Porte and the authority of the Crown of England. The %™%* 
charters of James and Charles ignored one of these sources, 
and used language which seemed to treat the jurisdiction 
exercised by the consular officers of the Levant Company as 
resting exclusively on the prerogative of the Crown. The 
language of the Act of 1825 was sufficiently generad to include, 
and was perhaps intended to include, authority derived from 
the Porte and from the consent of other European Powers, 
but the Act makes no specific reference to either of there 
sources. The Act of 1836 erred in the opposite direction. 
Its language was so framed as to countenance the theory, 
always disavowed by the English Government’, that British 
ambassadors and consuls were in respect of their jurisdiction 
delegates of the Porte, instead of being officers of the Crown 
exercising powers conceded to the Crown by the Porte. 

Again, the preamble, by referring specifically to the capitula- 
tions, and to cases in which British subjects were exclusively 
concerned, tended to discredit those important parts of the 
jurisdiction which had arisen from usage or which related to cases 
affecting foreign subjects under the protection of Great Britain. 

Usage had played an important part in the development 
of British jurisdiction in the Levant. At the outset that 
jurisdiction, as has been seen, did not include criminal juris- 
diction, properly so called, nor civil jurisdiction in suits 
of a mixed character. But by, 1836 the subject-matter of 
this jurisdiction appears) to have included, either generally 
and constantly or in some places and occasionally— 

(x) Crimes and offences of whatever kind committed by 

British subjects ; 
(2) Civil proceedings where all parties were Britigh subjects ; 
* According to Mr, Hope Scott. 


Foreig 


tion Act 
of 1843. 
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(3) Civil proceedings where-the defendant was a British 

subject and the plaintiff a subject of the Porte; and 

(4) Civil proceedings where the defendant was a British sub- 

ject and the plaintiff subject to another European Power. 
And the exercise of this jurisdiction might be claimed, not 
only on behalf of British subjects, but equally on behalf of 
subjects of other Powers navigating under the flag, or claim- 
ing the protection, of Great Britain. It must be borne in 
mind that the Ionian Islands were at that time under the 
protection of the British Government, and that cases in 
which Ionian islanders were concerned were apt to come 
before the consular courts at Constantinople and elsewhere 
in the Levant, But, besides the lonian islanders, there was 
a motley crew of persons of different nationalities, hangers-on 
of the embassy and others, who for reasons more or less 
legitimate claimed British protection. This was the origin 
uf the class of protected persons referred to in modern Orders 
in Council under the Foreign Jurisdiction Acts '. 

Lastly, the Act was so vaguely worded as to leave great 
room for doubt as to the powers conferred by it on the Crown, 
and particularly as to how far the Crown could in accordance 
with it exercise powers of legislation. This was a matter of 
the greatest moment. Under the capitulations the ‘ custom’ 

oof the English was to be observed on the decision of any suit 
or other difference or dispute amongst the English themselves. 
And ‘in proceedings between English and Europeans the 
forum ret was customarily allowed to entail the application 
of English law to an English defendant, but a strict adherence 
to English jurisprudence had never been observed. The law to 
be administered was so vague and uncertain that a power 
to declare and modify it had become imperatively necessary. 

The Act of 1836 was repealed and superseded by the 

Foreign Jurisdiction Act of 1843 (6 & 7 Vict. c. 94). This 


*It is well known how scandalously the privilege of claiming foreign | 
protection hag been*abused in places like Tangier. As to the restrictions 
placed on this privilege in Turkey see Young, Corps de Droit Ottoman, ii. 230. 
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Ant, the provisions of which & now embodied in the Foreign 
Jurisdiction Act, 1890 (53 & 54 Vict. c. 37), was as conspicuous 
& success as its predecessor was a conspicuous failure. Its 
merits were that its recitals were sufficiently comprehensive 
to cover all possible sources of extra-territorial jurisdiction, 
and that its enacting words embodied a formula of great 
simplicity, and yet sufficiently elastic tw cover all modes in 
which extra-territorial jurisdiction need be exercised. The 
theory on which the Act proceeded was that, in places beyond 
the Queen’s dominions where the Queen had jurisdiction, 
she ought, with respect to the persons under that*jurisdiction, 
to be in the same position as that which she occupies in 
a territory acquired by conquest or-cession, that is to say, 
ought to have full power of legislating by Order in Council. 
The Act recited (as the Act of 18go now recites) that by 
treaty, capitulation, grant, usage, sufferance, and other lawful 
means Her Majesty hath power and jurisdiction within divers 
countries and places out of Her Majesty’s dominions, and 
that doubts have arisen how far the exercise of such power 
and jurisdiction is controlled by and dependent on the law 
and customs of this realm, and it is expedient that such 
doubts should be removed. It then declared and enacted, 
in terms reproduced by the Act of 1890, that ‘it is and shall 
be lawful for Her Majesty to hold, exercise, and enjoy any® 
power or jurisdiction which Her Majesty now hath, or may 
at any time hereafter have, within any country or place aut 
of Her Majesty’s dominions in the same and as ample a 
manner as if Her Majesty had acquired such power or juris- 
diction by the cession or conquest of territory.’ 

To illustrate the effect of this enactment by a concrete 
instance, the King has, with respect to the jurisdiction exer- 
cisable by him at Shanghai, a place within the territorial 
limits of the empire of China, the same power as he has in 
Hong Kong, a British Crown colony outside the territorial 
‘limits of China and acquired by cession. 

Under the Foreign Jurisdiction Act of 1843, and the various 


tion Acts. 
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enactments which have beeif*passed for amending and 
extending it, and which are now embodied in the Consolida- 
tion Act of 1890, consular and other judicial officers have 
been established.in all parts of the world where the sovereign 
Power is non-Christian, and extensive codes of law have been 
framed for their guidance’. In most cases the law adopted 
has been the English Jaw, with the necessary modifications 
and simplifications ; but at Zanzibar, which is much resorted 
to by natives of India, and from officers at which place an 
appeal is given to the High Court of Bombay, the law applied 
is the law of British India. A similar course was adopted 
in the Persian Coast and Islands Order in Council, 1889 *. 

Three stages may be traced in the history of the Foreign 
Jurisdiction Acts. 

During the first stage they were applied exclusively to 
territories under regular Governments to whom consular 
officers were accredited, and where consular jurisdiction was 
exercised concurrently by the officers of other European 
States. Practically they were only applied to non-Christian 
countries, such as Turkey, Persia, and China. ‘Such coun- 
tries, as Mr. Westlake has observed’, ‘have civilizatfons 
differing from European, and, so far as they are not Mahome- 
dan, from those of one another. The Europeans or Americans 
in them form classes apart, and would not feel safe under 
the local administration of justice which, even were they 
assured of its integrity, could not have the machinery neces- 
sary for giving adequate protection to the unfamiliar interests 
arising out of a foreign civilization. They were therefofe 
placed under the jurisdiction of the consuls of their respective 
States, pursuant to conventions entered into by the latter 
with the local Governments.’ 

Turkey was the first country to which the Foreign Juris- 

* See the Orders in Council printed in vol. v of the Statutory Rules and 
Orders Revised, 

? See the Zanzibar Mrder in Council, 607. Stat. R. and O. Rev. v. 87. 


* Stat. R. and O. Rev. v. 667. 
* Chaptera on Principles of International Law, p. 102. 
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diction Acts were applied, afl the jurisdiction exercised by Anome- 
British authorities in Turkey is now regulated by the Ottoman i 
Order in Council, 18991, which extends to all the dominions of Egypt. 
of the Ottoman Porte, including Egypt. 

The Anglo-French Convention of 1904 virtually recognized 
the predominant position of the British Government in 
Egypt, but Egypt has not become a British protectorate, 
as Tunis has become a French protectorate, and consequently 
Egypt is still subject to the régime of the Capitulations. The 
evils arising out of that régime have been forcibly described 
by Lord Cromer in his reports on Egypt for thé years 1904 
and 19057. Egypt, he remarks, stands in the unique position 
of an oriental country which has assimilated a very consider- 
able portion of European civilization, and which is mainly 
governed by Kuropean methods, but which at the same time 
possesses no machinery for general legislation, such as 1s 
possessed by the various states which, in judicial and adminis- 
trative mattets, it is taking as its model. At present no 
change can be made in any law applicable to Europeans 
without the unanimous consent of nearly all the Powers of 
Europe and the United States of America, and experience 
shows that it 1» practically impossible to obtain this consent 
even in matters of minor importance. So long as legislation 
is conducted by diplomacy, and so long as fifteen separate? 
powers each possess the right of iberum veto on each new 
legislative proposal, he regards any attempt to introduce the 
reforms, of which the country stands so much in need, as prac- 
tically hopeless. The remedy which he suggests is the crea- 
tion of a special legislative body, representative of European 
foreigners in Wgypt, and capable of making laws to bind them‘. 


' Stat. B. and O. Rev. vol. v. p. 742. When Tunis became a French pro- 
tectorate it was excluded from the operation of the Ottoman Order in 
Council then in force. As to the consular courts and jurisdiction in Turkey 
see Young, Corps de Drott Ottoman, i. 279. 

e * Egypt, No. 1 (1905), Od. 2409; Egypt, No. 1 (1996), Cd. 2817. 

*The capitulations do not apply to the Soudan, whiof is practically 

a British protectorate. 
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After the Foreign Jurisdictiin Act had been applied to 
countries like Turkey, it became necessary to extend the 
system of foreign jurisdiction to barbarous countries not 
under any settled government. By an Act of 1861 (24 & 25 
Vict. c. 31)! the colonial authorities of Sierra Leone were 
empowered to exercise jurisdiction in the uncivilized terri- 
tories adjoining tha colony. And by an Act of 1863 (26 & 
27 Vict. e. 35)' similar provision was made with respect to 
territories adjoining the Cape Colony. A more important 
departure in this stage was marked by the passing of the 
Pacific Islanders Protection Act of 1875 (38 & 39 Vict. c. 51). 
By this Act Her Majesty was empowered to create by Order 
in Council a court of justice with civil, criminal, and admiralty 
jurisdiction over Her Majesty’s subjects within certain islands 
and places in the Western Pacific, with power to take cogni- 
zance of all crimes and offences committed by Her Majesty's 
subjects within any of those islands and places. Three years 
Jater power was given in more general terms to bring places 
not within the dominions of any settled government under 
the operation of the Foreign Jurisdiction Acts. By s. 5 of 
the Foreign Jurisdiction Act, 1878 (41 & 42 Vict. ¢. 67). 
now reproduced by s. 2 of the Foreign Jurisdiction Act, 1890, 
it was enacted that in any country or place out of Her 
‘Majesty’s dominions in or to which any of Her Majesty’s 
subjects were for the time being resident, or resorting, and 
which was not subject to any Government from whom Her 
Majesty might obtain, power and jurisdiction by treaty, or 
any of the other means mentioned in the Foreign Jurisdiction 
Act, 1843, Her Majesty should, by virtue of the Act, have 
power and jurisdiction over Her Majesty’s subjects? for the 
time being resident in or resorting to that country or place, 
and the same should be deemed to be power and jurisdiction 


» This Act is still in force, but may be revoked or varied by an Order 
in Council under the Foreign Jurisdiction Act, 1890 (see 53 and 54 Vict. 
©. 37, 8. 17). a 

2 Note that tne jurisdiction under these enactments is expressly confined 
to British subjects. 
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had by Her Majesty therein awithin the Foreign Jurisdiction 
Act, 1843. 

An important stage was reached when the Foreign Jurig- Third 
diction Acts were applied to protectorates. In territories to sate 
which the Pacific Islanders Protection Act Applies, such 98 Proton. 
Samoa, British officers and French or German officers may torates, 
be exercising jurisdiction side by side. But in their third 
stage the Foreign Jurisdiction Acts have been applied to 
certain territories in Africa which are under the exclusive 
protectorate of England in this sense, that their chiefs are 
debarred from entertaining diplomatic relations with any other 
European Power, and that consequently such extra-territorial 
jurisdiction as is exercised within the territories is monopolized 
by officers of the British Government instead of being exercised 
by them concurrently with officers of other European States. 

The term ‘ protectorate ’ acquired international recognition Recogn!- 
in the proceedings of the Berlin Conference of 1885, when pred 
it was stipulated (by Art. 34 of the Acte Général) that any } ha 
Power which might thereafter either acquire possession of 4 Berlin 
or assume a protectorate over, any territory on the coast oe 
of Africa, sheald notify the same to the other signatory 
Powers, in order to give them an opportunity of putting 
forward any claim to which they might conceive themselves 
entitled. This stipulation did not apply to dnnexations or 
protectorates in the interior 7. 

Immediately after the signature of the general Act of eng 
Berlin, the Emperor William granted to the German Coloniza- anal 
tion Society in East Africa a charter of protection, in which Society. 
he spoke of territories which by certain traders had been 
ceded to him for the German Colonization Society, with 


‘territorial superiority *,’ and granted to the society, on 


The genera) Act of Berlm 1s to be found im Hertslet, Map of Africa by 
Treaty, i. 20. There are several references to protectorates in other articles 
of the Act of Berlin, and also in the subsequent Brussels Act with respect 
to the African Slave Trade, Hertslet, i. 48. 

?The word used in the charter is ‘ Landeshoheitg end is translated in 
Hertslet’s Map of Africa by Treaty as ‘ sovereign rights.’ 
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certain conditions, the authority to exercise all rights arising 
from their treaties, including that of jurisdiction over both 
the natives and the subjects of Germany and of other nations 
established in those territories, or sojourning there for com- 
mercial or other purposes ?. 

Questions As to the legal and international effects of this charter and 

a oy eet of the later imperial Act of April, 1886, by which the charter 

charter. has apparently been superseded, many questions have been 
raised by writers on international law both in this country 
and on the Continent *, Have the territories to which they 
apply become German territory in a sense which imports all 
the rights and responsibilities of territorial sovereignty? Or 
are they merely subject to a German protectorate, implying 
a lesser degree of sovereignty and responsibility? 

In considering these questions it must be borne in mind 
that Germany had in 1886 practically no colonial experience. 
England, with her vast system of colonies and dependencies, 
and with her factories and mercantile establishments in every 
part of the world, is familiar with the several distinctions for 
legislative, judicial, and executive purposes between the 
British dominions as a whole and the places outside the British 
dominions in which British jurisdiction is exercised ; between 
the United Kingdom and the colonies and dependencies 
which, with che United Kingdom, make up the British 
‘Empire, and are sometimes described collectively in Acts 
of Parliament as British possessions; and lastly, between the 
several classes of British possessions ; and with the mode in 
which, extent to which, and conditions under which imperial 
authority may be exercised in places belonging to each of 
these categories. Germany, when the present empire was 
formed, had no colonies, and few important mercantile settle- 
ments in foreign countries, and the constitution of the empire 
contained no provision for the mode in which authority was 


‘ Hertelet, Map of Africa by Treaty, 1. 303. 

4 See e.g. Hall, Foreign Jurisdiction of the British Crown, part ni. chap. 3 ; 
Westlake, Chapters ox the Principles of International Law, p. 177 ; Despagnet, 
Hsxai sur les Protectorata, chap. tii. 
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to be exercised in any posagssions or colonies which might 
subsequently be acquired. Hence the antithesis which was 
most present to the minds of German statesmen and jurists 
was that between their home or European territories—the 
Reichagebiet proper-—and their new acquisitions beyond the 
seas; and the tendency was to distinguish these latter by 
the collective name of protected territory, or ‘ Sphutegebiet.’ 
It was not unnatural that this appellation should appear 
inconveniently indefinite, and that more precise information 
should have been desiderated as to the category in which these 
territories ought to be placed; as to whether they were or 
were not to be treated, for international purposes, as German 
territory ; as to whether the natives were or were not German 
subjects ; and generally as to the nature and extent of the 
rights claimed and responsibilities assumed by the German 
sovereign within these regions. African protectorates are 
still in a transitional and experimental stage, and it is not 
always easy to give a precise answer to questions of this kind. 
The German Protectorate in East Africa, with its double 
government by the Imperial Crown and by a chartered 
company, was a political experiment resembling in its nature, 
and perhaps consciously modelled on, the earlier form of 
British rule in India. The vagueness of language of the 
German charter and Act finds a close parallel in the vagueness 
of language of the English regulating Act of 1773, and. this 
vagueness is probably attributable in each case to the same 
causes. As Sir James Stephen has remarked *, the authors 
of the Regulating Act ‘ wished that the King of England 
should act as the sovereign of Bengal, but they did not wish 
to proclaim bim to be so.’ 

The questions which were raised with reference to the Ques 
German protectorate claimed in 1885 may be raised, and English 
have been raised, with reference to the English protectorates ee 
established in various parts of Africa over regions occupied frica. 
hy uncivilized tribes. The term ‘ protectgrate,’ it has been 


'Nancomna and Impey, 129 
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observed, implies a protecting, State and # protected State. 
How can it be applied to uncivilized regions where there is 
no organized State to protect ? In what respects does a pro- 
tectorate of this kind, where all the effective powers of 
sovereignty are exercised by the protecting State, differ 
from territorial sovereignty !? The tenuity of the distinction 
between a protectorate of this kind and territorial sovereignty 
was well illustrated by the Jameson case of 1896. In that 
case the expedition started from two points, one of which, 
Mafeking, was within the boundaries of the Cape Colony, 
and therefore clearly within British territory, whilst the other, 
Pitsani Pitslogo, was within the Bechuanaland Protectorate. 
The Lord Chief Justice, in charging the jury *, intimated 
clearly that in his opinion the latter of these places, as well 
as the former, must, at al] events for the purposes of the 
Act under which the indictment was framed (the Foreign 
Enlistment Act, 1870, 33 & 34 Vict. c. 90, s. 11), be treated 
as if it were within the limits of Her Majesty’s dominions. 


* The following are illustrative specimens of treaties made with native 
chiefs in Africa :— 

“(name of chief] hereby declares that he has placed himself and all his 
territories, countries, peoples, and subjects under the protection, rule, and 
government of the Imperial British East Africa Company, and has ceded 
to the said Company all its [gu. his] sovereign rights and rights of govern- 
ment over all his territories, countries, peoples, and subjects, in consideration 
cf the said Company granting the protection of the said Company to him, 
his territories, countries, peoples, and subjects, and extending to them 
the benefit of the rule and government of the said Company. And he 
undertakes to hoist and recognize the flag of the said Company.’ Hertslet, 
Map of Africa by Treaty, i. 166, 

‘We, the undersigned Sub-Chiefs, . . . acting for and on bebalf of the 
Wanyassa people living within [specified limits], most earnestly beseech 
Her Most Gracious Majesty the Queen of Great Britain and Ireland... to 
take our country, ourselves, and our peoples under her special protection. 
we solemnly pledging and binding ourselves and our peoples to observe 
the following conditions :— 

‘1. That we give, over all our country within the above-described limits, 
al sovereign rights, and al] and every other claim absolutely, and without 
any reservation whatever, to Her Most Gracious Majesty the Queen [&c.] 
for all tims coming.’ Hertslet, i. 188, 

It is difficult to see what residuum of sovereignty remains after these 
cessions. 3 

2 Times, July 29, 1896. 
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And this might, perhaps, reasgnably be held, fdr the nature 
of the sovereignty exercised by the British Crown within the 
protectorate was such that the British Crown and its agents 
and officers could, whilst a protected native chief could not, 
prevent an aggression from the protectorate into neighbour- 
ing territory, and consequently such an aggression was within 
the mischief of the Act?. It must be remembered’, however, 
that the points of law arising in the Jameson case were not 
fully argued, and that the language of a charge to the jury 
cannot always be construed with the same strictness as the 
language of a judgement. The law was laid down in the 
Jameson case with reference to the construction of a particular 
statute, and the propositions embodied in the chief justice’» 
charge must not receive too wide an application. It seem» 
clear that for ordinary purposes the territory of a protectorate 
is foreign and not British territory. If this were not 0, 
orders for establishing and regulating the jurtsdiction exer- 
ciwable within it by British authorities could not be made 
under the Foreign Jurisdiction Act. Perhaps it would be 
accurate to say that for the purposes of municipal law the 
termipory of the Bechuanaland Protectorate is not, but for 
the purposes of international law must be treated as if it were, 
part of the British dominions, The line of diyision is thin, 
but it exists, and it has its utility. If the objection is raised 
that protectorates of this kind are inconsistent with previously 
received rules and formulae of international law, the answer 
1s that they have been found by practical experience to pro- 
vide a convenient halfway house between complete annexation 
and complete abstinence from interference; that inter- 
national law is an understanding between civilized nations 
with respect to the rules applicable to certain existing facts ; 
that it is in a state of constant growth and development ; 
and that when new facts make their appearance the appro- 
priate rules and formulae will speedily be, devised *. 
® { See the Orderin Council as toj urisdivtion in tho protectorat®, below, p, 375. 
* The terms ‘ protectorate’ and ‘sphere of influence’ have sometime: 
TUNEL Bh 
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The application to protectqrates of the’ machinery of the 
Foreign Jurisdiction Acts has brought into greater prominence 
the question as to the classes of persons with respect to whom 
the jurisdiction exercised in accordance with those Acts can 
be or ought to be exercised. The answer to these questions 
depends upon the nature and origin of the jurisdiction, and 
on the terms of the instrument by which the jurisdiction is 
regulated. As the jurisdiction is derived from an arrange- 
ment between the British Crown and the territorial sovereign, 
it clearly can be made exercisable in the case of persons under 
either of those authorities. But in the territories where it 
was first exercised, it was required for the protection of 
foreigners, and was not intended for, and was not exercised 
in the case of, subjects of the territorial sovereign. The 
classes of persons for whom it was intended were either 
British subjects or persons entitled to the political protection 
of the British: Crown. And the Ottoman Order in Council 
of 1899 (Articles 16-19), like other Orders in Council framed 
on the same lines, includes British-protected persons in its 
definition of British subjects (Art. 3) and orders provision for 
the registration of British subjects as so defined. In the 


been loosely treated as synonymous, But the latter term has merely a 
negative meanirfg. It imphes an engagement between two States, that 
one of them will abstain from interfermg or exercising influence within 
certain territories, which, as between the contracting parties, are reserved 
for the operations of the other. Such an engagement does not of itself 
involve the exercise of any powers or the assumption of any responsibility 
by either State within the sphere of influence reserved to itself. But the 
exclusion of interference by one of the States within a particular territory 
may involve the assumption by the other of some degree of responsibility 
for the maintenance of order within that territory. Thus a sphere of 
infiuence is a possible protectorate, and tends to pass into a protectorate, 
just as a protectorate tends to pass into complete sovereignty, The 
chief use of establishing a sphere of influence appears to be to minimize 
the risk of war arising from scrambles for territory, and to obviate the 
necessity for effective occupation as a bar to annexation or encroachment 
byacompetent State. But the arrangement on which a ‘ sphere of influence’ 
is based has, of itself, no international validity, and is not binding except 
on such States as are parties to the arrangement. The phrase was invented 
to meet a tr&nsient state of things, and is perhaps tending to boconte 
obsolete. 
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case of the Laconia', whiclhgwas between British subjects 
and Russian subjects in respect of a collision between a British 
and a Russian ship, it was found by the Judicial Committee 
of the Privy Council that the Ottoman Government had 
Jong acquiesced in allowing the British Government jurisdic- 
tion between British subjects and subjects of other Christian 
States exercised by means of consular cousts, and that whilst 
there was no compulsory power in a British court in Turkey 
over any but British subjects, a Russian or other foreigner 
might voluntarily submit to the jurisdiction of such a court 
with the consent of his sovereign. 


The decision in the Laconia case applied to a state of cit- Conse- 


uences of 


cumstances where there were several Powers exercising extra- rahlich- 


territorial jurisdiction in the territories of the same State. ® 
protec- 


nent of 


It requires modification in its application to the conditions torate, 


of a protectorate. The assumption of control over the foreign 
relations, or, to use another expression, over the external 
sovereignty, of a State implies the assumption of responsi- 
bility both for the safety and for the good conduct of foreigners 
who resort to the territories of the protected State and who 
are Rot subjects of the protecting State; that is to say, for 
matters which, in the case of an independent State, are dealt 
with by diplomatic intervention. And, except where the 
local law and administration of justice are in full conformity 
with European standards, this responsibility cannot be effec- 
tively discharged unless the courts of the protecting State 
exercise jurisdiction over such foreigners. 

Conversely, when the protecting State establishes courts 
with competent jurisdiction and adequate security for the 
administration of justice in accordance with Western ideas, 
the necessity for consular courts of other Western Powers 
disappears. Thus, when France established a protectorate 
over the regency of Tunis and set up French courts in the 
regency, the Queen consented to abandon her consular juris- 
giction, with a view to British subjects in the reggncy becom- 

. (1863) 2 Moo. P. C., N.8., 161; : Law Journal, N. S., P. M. & A. ri. 

Bb2 


Jurisdie- 
tion in 
African 
protec- 
torates. 
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ing justiciable by those Frencés courts under the same con- 
ditions as French subjects 1. 

Accordingly, the assumption of an exclusive protectorate 
seems to imply the exercise of jurisdiction over foreigners 
and the exclusion of the jurisdiction of foreign consular 
courts, and in the opinion of the latest authorities on inter- 
national léw jurisdiction over foreigners is, in such protec- 
torates, legally exercisable under the Foreign Jurisdiction Act?. 

The mode in which the powers exercisable under the Foreign 
Jurisdiction Act have been applied to uncivilized regions, 
and have been gradually extended in their adaptation to 
protectorates, may be illustrated by the Orders in Council 
which have at various times been made for different regions 
in Africa, 

A comparatively early stage in the process of development 
is represented by an Order of 1889° under which ‘local juris- 
dictions ’ could be constituted where necessary. The Order 
declared that the powers conferred by it within a local juris- 
diction was to extend to the persons and matters following, 
in so far as by treaty, grant. usage, sufferance or other lawful 
means Her Majesty had power or authority in relation to 
such persons and matters, that is to say :-— 

(1) British subjects as defined by the Onder ; 

(2) The property and personal and proprietary rights and 
obligations. of British subjects within the local juris- 
diction (whether such subjects were or were not within 
the jurisdiction), including British ships with their boats 
and the persons and property on board thereof, or 
belonging thereto ; 

(3) Foreigners, as defined by the Order, who should submit 


? The British consular jurisdiction established m Tunis under the Foreign 
Jurisdiction Acts was expressly abolished by the Order in Council of Decem- 
ber 31, 1883. 

2 See e.g Westlake, p. 187. 

* The Africa Order jn Council, 1889. Stat. R. and O. Rev., vol. v. p. 1. 
This Order and the,amending Order of 1892 have been practically super- 
seded by the Orders of 1902 for British Central Africa and British East 
Africa 
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themselves tS a court, imgaccordance with the provisions 
of the Order ; 

(4) Foreigners, as defined by the Order, with respect to 
whom any State, king, chief, or Government, whose 
subjects, or under whose protection they are, had, by 
any treaty, as defined by the Order, or otherwise, agreed 
with Her Majesty for, or consented, to, the exercise of 
power or authority by Her Majesty. 

The term ‘ British subject ’ was defined as including not only 
British subjects in the proper sense of the word, but also 
any persong enjoying Her Majesty’s protection,and, in par- 
ticular, subjects of the several princes and States in India 
in alliance with Her Majesty, residing and being in the parts 
of Africa mentioned in the Order’, The term ‘foreigner’ 
was defined as meaning a person, whether a native or subject 
of Africa or not, who was not a British subject within the 
meaning of the Order. 

Whether the Order authorized the exercise of criminal 
jurisdiction over ‘foreigners’ seems open to doubt, and the 
exercise under it of civil jurisdiction in respect of a ‘ foreigner ’ 
was expressly declared to require his specific consent in each 
case, whilst the court was also empowered to require evidence 
that no objection was made by the Government whose sub- 
ject the foreigner was. 

These restrictions on the exercise of jurisdiction over 
foreigners were soon found to be incompatible with the 
conditions of a protectorate, and accordingly the jurisdiction 
received a wide extension under the Africa Order in Council, 
1892. This Order, after reciting in the usual terms that, by 
treaty, grant, usage, sufferance, and other lawful means, 
Her Majesty the Queen had power and jurisdiction in the 
parts of Africa mentioned in the Order of 1889, went on to 
recite that— 

This language is in accordance with tho terms*of the enactment which 


ia reproduced by s. 15 of the Foreign Jurisdiction Acf, 189@, and which war 
passed before the Interpretation Act, 1389, 
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‘ By the goneral Act of the Confgrance of Berlin signed in 1885 the 
several Powers who were parties thereto (in this Order referred to as 
the Signatory Powers) declared, with respect to occupations in Africa 
by any of the Signatory Powers, that the establishment of authority in 
protected territories was an obligation resting upon the respective pro- 
tecting Powers; dnd that, in order to the due fulfilment of the said 
obligations, as respects territories and places within the limits of the 
Order of 1889, which Her Majesty should have declared to be under the 
protection of Her Majesty, it was necessary that the subjects of the 
Signatory Powers, other than Her Majesty, should be justiciable under 
that order in like manner as British subjects, and that for this purpose 
the provisions of the Order referring to British subjects should, as far 
as practicable, be extended to the subjects of those Powers.’ 


It then prpceeded to enact that— 


‘Where Her Majesty has declared any territory or place within the 
limits of the Africa Order in Council, 1889, to be a protectorate of Her 
Majesty, the provisions ot that Order having reference to British subjects, 
except Part XIV thereof, shall extend in like manner to foreigners 
to whom this Order applies, and all such foreigners shall be justiciable 
by the courts constituted by the said Order for the protectorate under 
the same conditions as British subjects, and to the extent of the juris- 
diction vested by“law in those courts; and Part XII? and so much of 
the rest of the Order as requires the consent of any foreigner as a con- 
dition of the exercise of jurisdiction shall be of no force or effect in the 
protectorate, so far as respects foreigners to whom this Order applies.” 


The Order defined the expression ‘ foreigners to whom, this 
Order applies’ as meaning subjects of any of the Signatory 
Powers, except Her Majesty, or of any other Power which 
had consented that its subjects should be justiciable under 
the Africa Order of 1889 and the Order of 1892. 

It will be seen that the jurisdiction exercisable under the 
Orders of 1889 and 1892, though very extensive in its scope, 
was still personal in its character. 

These Orders were framed by the Foreign Office. But in 
the meantime the Colonial Office had been framing Orders 
which proceeded on different and bolder lines, and which 
appear to give jurisdiction in general terms, without distinction 
between British subjects and foreigners, and without reference 
to any acquiescence or consent, express or implied. The 

1 Part XIV provides for the registration of British subjects. 


2 As to civil furisdiction over foreigners with the consent of themselves 
or their Governments. 
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Order made for the Bechugpaland Protectorate on May 9, 
18911, after. reciting that the territories of South Africa 
situate within the limits of the Order as described were under 
the protection of Her Majesty the Queen, and that by treaty, 
grant, usage, sufferance, and other lawful means Her Majesty 
had power and jurisdiction in those territories, enacted as 
follows :— 


“IJ. The high commissioner may, on Her Majesty's behalf, exercise 
all powers aud jurisdiction which Her Majesty, at any time before or 
after the date of this Order, had or may have within the limits of this 
Order, and to that end may take or cause to be taken all such measures, 
and may do or cause to be done all such matters and tings within the 
limits of this Order as are lawful, and as in the interest of Her Majesty's 
service he may think expedient, subject to such instructions as he may 
from time to time receive from Her Majesty or through a secretary of 
state. 

‘TI. The high commissioner may appoint so many fit persons as in 
the interest of Her Majesty's service he may think necessary to be 
deputy commissioners, or resident commissioners, or assistant com- 
missioners, or judges, magistrates, or other officers and may define 
from time to time the districts within which such officers shall respec- 
tively discharge their functions. 

‘ Every such officer may exercise such powers and authorities as the 
high commissioner may assign to him, subject nevertheless to such 
direptions and instructions as the high commissioner may from time to 
time think fit to give him. 

‘ The appointment of such officers shall not abridge, alter, or affect 
the right of the high commissioner to execute and discharge all the 
powers and authorities hereby conferred upon him. ° 

‘The high commissioner may remove any Officer so appointed. 9 

‘IV. In the exercise of the powers and authorities hereby conferred 
upon him, the high commissioner may, amongst other things, from time 
to time, by proclamation provide for the administration of justice,’the 
raising of revenue, and generally for the peace, order, and good govern- 
ment of all persons within the limits of this Order, including the pro- 
hibition and punishment of acts tending to disturb the public peace. 

‘The high commissioner in issuing such proclamations shall respect 
any native laws or customs by which the civil relations of any native 
chiefs, tribes, or populations under Her Majesty’s protection are now 
regulated, except so far as the same may be incompatible with the due 
exercise of Her Majesty's power and jurisdiction. 

‘VIL. The courts of British Bechuanaland shall have in respect oft 
matters occurring within the limits of ths Ordér fhe same jurisdiction, 

> Stat. R..and O. Rev., vol. v. p. 109. 
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civil and criminal, original and ap te, as they‘ respectively possess 
from time to time in respect of matters occurring within British 
Bechuanaland, and the judgements, decrees, orders, and sentences of 
any such court made or given in the exercise of the jurisdiction hereby 
conferred may be enforced and executed, and appeals therefrom may 
be had and prosecuted, in the same way as if the judgement, decree, 
order, or sentence had been made or given under the ordinary jurisdic- 
tion of the court. 

‘ But the jarisdiction hereby conferred shall only be exercised by such 
courts, and in such manner and to such extent, as the Governor of 
British Bechuanaland shall by proclamation from time to time direct.’ 

The Matabeleland Order in Council, 1894, now superseded 
by the Southern Rhodesia Order in Council, 1898, was framed 
on similar principles, and the same principles have been 
followed in the Orders which have since heen made for different 
parts of South, East, and West Africa. They set up high 
courts and make administrative and legislative arrangements 
hardly distinguishable in their character from those adopted 
for regions which have been formally incorporated in the 
King’s dominions ’. 

The general conclusions as to the classes ot persons and 
cases with respect to which jurisdiction may be exercised by 
courts established hy Orders in Council in accordance with 
the Foreign Jurisdiction Acts appear to be— 

x. The principles on which the jurisdiction rests do not 
exclude its excrcise with respect to any classes of persons 
Being the subjects, or under the authority, of the State 
which establishes the court, or of the State in whose territory 
the court is established, or any classes of cases, whether 
civil or criminal. : 

2. But in practice the jurisdiction, being required mainiy 
for the protection of foreigners, is not usually exercised in 


1 See the Africa Order printed in Stat. R. and O. Rev., vol. v. The Orders 
in Council made for the ‘ hinterland ’ protectorates adjoining British colonies 
on the West Coast of Africa have, instead of defining the jurisdiction exer- 
cisable in protectorates, transferred the powers of legislating for them to 
the legislature of the adjacent British colony. The legislation under there 
powers is either specific or simply applies the colonial law. In some cases 
jurisdiction appears to be exercisable over all persons. In other cases it , 
is left with the chiefs, subject to the direction and control of the British 
authorities. 
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disputes between’natives ofeghe country or in criminal pro- 
ceedings which do not affect foreigners. 

3. As respects persons who are not subjects either of the 
State which establishes the court, or of the State in whose 
territory the court is established, the exercise of the juris- 
diction, according to the view adopted in framing most of 
the Orders in Council, requires consent, express mr implied, 
on the part of those persons or of the States to whom they 
belong, but a general consent to the exercise of jurisdiction 
over all or any of the subjects of any State may be implied 
by acquiescence. or by such acts as the recognition of a pro- 
tectorate. 

4. In the case of certain protectorates in Africa the juris- 
diction has been given in more general and indefinite terms, 
and apparently is capable of being exercised over any persons 
and in any cases over and in which territorial jurisdiction 
is exercisable !, 

5. The Order in Council can limit and define in any manner 
which may be considered expedient the classes of persons 
and cases with respect to which jurisdiction is to be exercised. 


In considering the application of the foregoing principles Applica- 
to India, the chief differences to be borne in mind, are— Prono 
(1) The limitations on the powers of the Indian Legisla- t° India. 

ture, by which is meant the authority described in Acts 

of Parliament as ‘the Governor-General in Council at 

meetings for the purpose of making laws and regula- 

tions ° ; 

(2) The special relation in which the Government of India, 
as representative of the paramount Power, stands to 
the Native States. 


' The references to native law and custom in some of these Orders clearly 
show that jurisdiction was mtended to be exercised under them in cases 
between natives ofthe country. Fora very curious i tion of the mode 
im which this kind of jurisdiction has been exercised on Phe West Coast 
of Africa, see Fanti Customary Laws, by J. M. Sarbah (London, 1897). 


Povera of 
Indian 
Legisla- 


ture. 
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The Indian Legislature is ge creation of statute. Its 
powers are derived wholly from Acts of Parliament, and are 
limited with reference to persons, places, and subject-matter 
by the Acts of Parliament by which they are conferred. 

Section 43 of the Government of India Act, 1833 (3 & 4 
Will. IV, c. 85), empowered the Governor-General in Council 
to make, subject to,certain restrictions, ‘laws and regulations 
for repealing, amending, or altering any laws or regulations 
whatever then in force, or thereafter to be in force, in the 
said territories (i.e. the territories under the government of 
the East India Company), or any part thereof, and to make 
laws and regulations for all persons. whether British or 
native, foreigners ov others, and for all courts of justice, 
whether established by His Majesty's charters or otherwise, 
and the jurisdictions thereof, and for all places and things 
whatsoever within and throughout the whole and every part 
of the said territories, and for all servants of the said Company 
within the dominions of princes and States in alliance with 
the said Company’ (i.e. the East India Company) '. 


' As to the powers exercisable under this section the following opinion 
was given to the East India Company in 1839 :— 

‘ We think the Legislative Council has power to make laws to provide 
for the punishment of offences in cases here contemplated. The Legislative 
Council has power to pass laws enacting and declaring that crimes and 

offences committed in the territories of princes or States in India adjacent 
to the British territories by persons, the native subjects of and owing 
obedience to the laws of such British territories, shall be hable to be tried 
ard punished as if committed within the local limits of the British territories. 
Crimes and offences against the State, and the crimes of forgery, coining, 
&e., might frequently be committed without the limits of the Company's 
territories. Indeed, by the existing laws, British subjects are liable to 
be tried in the supreme courts for offences commutted anywhere within 
the Company's limits. We do not consider the affirmative clause in 
3 & 4 Will. IV, c. 85, s. 43, giving the power to the Legislative Council] to 
make laws “for all servants of the said Company within the dominions 
of princes and States in alliance with the said Company,” as restraining 
the Legislative Council from making laws for the purposes in question, 
but as either perhaps unnecessary or as meant to remove all doubt as to 
the power to bind servants of the Company in the particular case specified, 
who might not be (gs occasionally happens) either natives or subjects of 
the British te&itories or British subjects of Her Majesty. 
‘We think that the Legislative Council has power in the same manner 
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This section has been sugprseded by the Indian Councils 
Act, 1861, and has been repealed, but is still of importance 
as the enactment under which the Penal Code of 1860 was 
made. . 

The enactments on which the powers of the Indian Legis- 
lature now depend are the Indian Councils Act, 1861, as 
supplemented by an Act of 1865 and qn Act of 1869, and 
explained by an Act of 1892. 

Section 22 of the Indian Councils Act, 1861 (24 & 25 Vict. 
c. 67), empowered the Indian Legislature, subject to the 
provisions of the Act. to make laws and segulations for 
repealing, amending, or altering any laws or regulations 
whatever “now in force or hereafter to be in force in the 
Indian territories now under the dominion of Her Majesty, 
and to make laws and regulations for all persons, whether 
British or native. foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever, 
within the said territories, and for all servants of the Govern- 
ment of India within the dominions of princes and States in 
alliance with Her Majesty.’ 

Séction 1 of the Government of India Act, 1865 (28 & 29 
Vict. c. 15), after reciting that the Governor-General in 
Council had power to make laws and regylations for all 
persons, British or native, within the Indian dominions, angl 
to provide for the trial and punishment of crimes and offences committed 
upon the high seas, enacting and declaring them to be offences of the same 
quality and triable and punishable aa if they had been committed on land, 
as has been done as to offences committed at sea by British statutes. It 
would, of course, be proper to hmit the application of such a law to persons, 
natives and subjects, owing obedience to the laws of the British territories. 
For piracy, &c., provision has been made by existing laws. 

(Signed) J. CAMPBELL, 
R. M. Ronrr, 
R. Spankin, 
James WicRaAM, 

‘Temple, January 30, 1839.” 

But 1¢ is difficult te reconcile this opinion with the opinion subsequently® 
»8iven as to the inability of the Indian Legislature pass laws binding on 


“natives of British India outside the territories of British Ifdia (see Forsyth, 
Cases and Opynione on Constitutional Law, pp. 17, 22). 


380 GOVERNMENT OF INDIA fon, 


that it was ‘ expedient to enlarggcthe powers of the Governor- 
General in Council by authorizing him to make laws and 
regulations for all British subjects within the dominions of’ 
native princes, empowered the Indian Legislature to make 
laws and regulations for all British subjects of Her Majesty 
within the dominions of princes and States in India in alliance 
with Her Majesty, whether in the service of the Government 
of India or otherwise. : 

Section 1 of the Indian Councils Act, 1869 (32 & 33 Vict. 
c. 98), empowered the Indian Legislature to make laws and 
regulations foy, all persons, being native Indian subjects of 
Her Majesty, without and beyond as well as within the 
Indian territories under the dominion of Her Majesty. 

Section 2 of the Indian Councils Act, 1892 (55 & 56 Vict. 
c. 14), explains that the expression ‘ now under the dominion 
of Her Majesty,’ in the Act of 1861, 1s to be read as if the 
words ‘or hereaiter’’ were inserted after ‘ now.’ 

It will be observed that the expression used in the Act of 
1861 is, ‘ within the dominions of princes and States in alliance 
with Her Majesty,’ an expression substituted for and apparently 
framed on the words in the Act of 1833, ‘princes and States 
in alliance with the said Company.’ The expression in the 
Act of 1865 is, ‘ princes and States in India in alliance with 
Her Majesty.’ The language used in the Act of 1861, if 
construed literally, would seem wide enough to include the 
territories of any friendly State, whether in Europe or else- 
where. But some limitation must be placed upon it, and 
it may perhaps be construed as including States having 
treaty relations with the Crown through the Government 
of India, whether subject to the suzerainty of Her Majesty 
or not, However this may be, the power of the Indian 
Legislature to make laws binding on persons, other than 
natives of British India, outside British India and the Native 


*This seems to be the construction adopted by the late Mr. Justice 
Stephen, who says: rhe Government of India has power to legislate for, 
public servants ‘soth in Native States included in British India, and im 
Native States adjacent to British India.’ History of Oriminal Law, is. 12. 

’ 
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States of India, *seems, unggr existing circumstances, to be 
open to question. ‘i 

Doubts have also been raised as to the class of persons for 
whom, under the denomination of ‘ British subjects,’ legislative 
powers may be exercised under the Act of 1865. The pre- 
amble of that Act speaks of * all persons, British or natives, 
within the Indian dominions,’ and the Act then gives power 
to legislate for all British subjects in Native States. It was 
accordingly argued that ‘ British subjects’ did not include 
natives of British India'. The difficulty arising from this 
particular doubt was removed by the wider language of the 
Act of 1869, but it is still not perfectly clear whether the 
power of the Indian Legislature under the Acts of 1865 and 
1869 to make laws operating on British subjects outside 
British India extends to persons who are neither British 
subjects of European descent nor natives of British India. 
The earlier enactments relating to Indiaswere passed at 
a time when it was doubtful whether, or how far, British 
sovereignty extended beyond the presidency towns, and 
when full powers of sovereignty were not exercised over 
natives of the country even within those towns. Notwith- 
standing the declaration in the preamble to the Charter Act 
of 1813 that the possession of the territorial acquisitions of 
the Company in India was to be ‘ without prejudice to the 
undoubted sovereignty of the Crown of the United Kingdom 
of Great Britain and Ireland in and over the same,’ there 
was still room for doubt whether the native inhabitants of 
those possessions were British subjects within the meaning 
usually attached to that term by Acts of Parliament, and 
whether their status did not more nearly resemble that of 
natives of the territories in Africa which are under British 
protection, but have not been formally incorporated in the 
British dominions. Consequently the term ‘ British subject’ 
has to be construed in a restricted sense in the earlier of thesq 
enactments, and it is possible that the gestricted -meaning 


} See Minutes by Sir H. 8S, Mame, Nos. 36 and 73. 
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which had been attached to it RY usage still continued to 
attach to it when used in some of, the enactments dating 
subsequently to the time when British India had passed 
under the direct and immediate sovereignty of the Crown. 
The term as used in Acts of Parliament was never precisely 
defined, and perhaps was treated as including generally 
white-skinngd residents or sojourners in the country by way 
of contradistinction ‘to the native population ?. 

After the status of ‘ Roman citizenship ’ had been extended 
to all the inhabitants of British India, the Indian Legislature 
found it expedient to devise a term which should indicate the 
class formerly known as British subjects in the narrower 
sense, and for that purpose they invented the definition of 
European British subject, which is now to be found in s. 4 
of the Code of Criminal Procedure, 1898. That section 
declares that ‘ European British subject ’ means— 


*(1) Any subject of Her Majesty born, naturalized, or domiciled 
in the United Kingdom of Great Britain and Ireland, or in any of 


‘The doubts which were at one time entertained as to the meaning to 
be attached to the term ‘ British subject,’ in its application to persons 
born or living in India, are well illustrated by a note which is quoted at 
yp. 89 of Morley’s Digest from an edition by Mr. L. Clarke of the statute 
9 Geo. IV, c. 33. This note says: ‘ According to one opinion, all persons 
born within the Company’s territories are British subjects. This opinion 
ts founded on the,supposition that these territories are British colonies, 
apd stand in the same situation as the island of Bombay, the Canadas, 
the Cape of Good Hope, or any other colony which has been acquired by 
conquest or ceded by treaty. According to another opinion, those persons 
only are Britikh who are natives, or the legitimate descendants of natives, 
of the United Kingdom or the colonies which are admitted to be annexed 
to the Crown. A third opinion considers Christianity to be a test of an 
individual being a British subject, provided that the person was born ia 
the Company’s territories; and according to this an Armenian, or the 
legitimate offspring (being a Christian) of English and native parents, would 
be a British subject. Nothing positive can be gathered from any of the 
Acts of Parliament, excepting that 9 Geo. IV, c. 33, appears to negative 
the position that Muhammadans and Hindus are British subjects; and 
the Jury Act, 7 Geo. IV, c. 37, seems to be equally opposed to any persons 
being British subjects but natives, or the legitimate descendants of natives, 
ef the United Kingdom or its acknowledged colonies.’ 

See also, the fifth Apptndix tu the Report from the Select Committec of 
the House of Cogamorfs in 1831, pp. 1114, 1342. 1146 et seq., 1168, 1178,® 
1229. 4to edition. 
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the European,eAmerican, ap Australian colonzes or possessions of 
Her Majesty, or in the colon$ of New Zealand, or in the colony of 
Cape of Good Hope or Natal ; 

*(z) Any child or grandchild of any such person by legitimate 

descent,’ 

This definition is open to much criticism, and obviously 
errs both by way of redundancy and by way of deficiency. It 
can hardly be treated as a precise equivalent ef the term 
‘ British subject’ in its older sense, although it is intended 
to have approximately the same meaning. If the term 
‘ British subject’ in the Act of 1865 were to be construed 
as equivalent to ‘European British subject {in the Indian 
Code of Criminal Procedure, there would appear to be no 
power under the existing statutory enactments for the Indian 
Legislature to make laws, say, for a native of Ceylon in the 
territories of the Nizam. But the language of the Act of 
1865 can hardly be construed by the light of an artificial 
definition which was invented at a subsequent date. And 
even if the expression is used in a restricted sense, probably 
the most reasonable construction to put on it is that it includes 
all British subjects except natives of India. 

The Indian Legislature has also power under special enact- 
ments to make laws with extra-territorial operation on 
particular subjects. For instance, under the Indian Marine 
Service Act, 1884 (47 & 48 Vict. c. 38), the Indign Legislg- 
ture may make laws for the Indian Marine Service with 
operation throughout Indian waters, which are defined as 
the high seas between the Cape of Good Hope on the west 
and the Straits of Magellan on the east, and any territorial 
waters between those limits. 

So also s. 264 of the Merchant Shipping Act, 1894 (57 & 
58 Vict. c. 60), enacts that if the legislature of a British 
possession—an expression including India—by any law 
apply or adapt to any British ships registered at, trading 
with, or, being at any port in that possession, and to the 

,owners and masters and vrews of those shéps, gny provisions 
in Part I of that Act which do not otherwise so apply, the 
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law is to have effect throughayi His Majesty’s dominions 
and in all places where His Majesty has jurisdiction in the 
sale manner as if it were enacted in the Merchant Shipping 
Act itself. 

In like manner s. 368 of the Merchant Shipping Act enacts 
that the Governor-General of India in Council may, by any 
Act passed for the purpose, declare that all or any of the 
provisions of Part III of the Merchant Shipping Act, 1894, 
shall apply to the carriage of steerage passengers upon any 
voyage from any specified port in British India to any other 
specified port whatsvever, and may for the purposes of Part 
II of the Act fix dietary scales, declare the space for steerage 
passengers. and do other things ; and the provisions of any 
such Act while in force are to have effect without as well as 
within British India as if enacted by the Merchant Shipping 
Act itself. 

Acts of the Lyperial Parliament and charters made under 
or confirmed by such Acts have also given courts in British 
India extra-territorial jurisdiction which could not have been 
conferred on them by Acts of the Indian Legislature. See 
e.g. 33 Geo. IL, ¢. 52, 8.150; 9 Geo. IV, ¢. 74,8.13; 12 & 13 
Vict ¢. 96; 23 & 24 Vict. c. 88; 53 & 54 Viet. ¢. 27, 

On the same principle the Slave Trade Act, 1876 (39 & 
40 Vict. ¢. 46), enacted that if any person, being a subject 
of Her Majesty, or of any prince or State in India in alliance 
with Her Majesty, should on the high seas or in any part of 
Asia or Africa specified by Order in Council in that behalf 
commit any of certain offences relating to slave trade under 
the Penal Code, or abet the commission of any such offence, 
he will be dealt with as if the offence or abetment had been 
committed in any place within British India in’ which he 
may be or may be found; and, under s. 2, if the Governor- 
General in Council amends any of those provisions or makes 
further provisions on the same subject, a copy of the amend- 
ing Act inay he laid’ before both Houses of Parliament, andy 
then, unless an address is presented to the contrary, tht King 
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may ky Order ia Council §iye the amending provisions the 
seme extra-territorial operation as the provisions amended }, 

The Indian Legislature has exercised its power of legislating 
for offences committed outside British India by provisions 
which are to be found in the Penal Code of 1860 and in the 
Code of Criminal Procedure, 1898. 

Under s. 3 of the Penal Code, any person lidble by any 
law passed by the Governor-General of India in Council to 
be tried for an offence committed beyond the territories of 
British India, is to be dealt with according to the provisions 
of the Code, for any act committed beyond thpse territories, 
in the same manner as if the act had been committed within 
them. 

Under s. 4 of the Penal Code, every servant of the King 
is subject to punishment under the Code for every act or 
omission contrary to its provisions, of which, whilst in such 
service, he is guilty within the dominions of any prince or 
State in alliance with the King by virtue of any treaty or 
engagement theretofore entered into by the East India 
Company or made in the name of the Crown by any Govern- 
ment of India. 

Section 188 of the Code of Criminal Procedure, 1898, 
enacts that— 


When a native Indian subject of Her Majesty commuts ar offence @ Liability 
any place without and beyond the hmits of British India, or of Bntish 
when any British subject commits an offence in the territories of any a 

Native Prince or Chief m India, or — 
when a servant of the Queen (whether a British subject or ndt) com- comi- 
mits an offence in the territomes of any Native Prince or Clef in fndia, mitted 
he may be dealt with in respect of such offence as if 1t had been com- atid 
mitted at any place within British India at which he may be found: = fndia. 
Provided that no charge as to any such offence shall be inquired Political 
into in British India unless the Political Agent, if there is one, for the Agents to 
territory in which the offence is alleged to have been committed, certifies Pree 
that, in his opinion, the charge ought to be inquired into in British ; mone 


India ; and, where there is no Political Agent, the sanction of the Local ng 
Government shall be required : marge. 


’ See remarks on this enactment in Westlake, Chafers en Principles of 
International Law, p, 222. 
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Provided, also, that any proceeding taken agaittst any person under 
this section which would be a bar to subsequent proceedings against 
such person for the same offence if such offence had been committed in 
British India sha}] be a bar to further proceedings against him under 
the Foreign Jurisdiction and Extradition Act, 1879, in respect of the 
same offence in any’ territory beyond the limits of British India. 

The provisions of the existing Code of Criminal Procedure 
may be talsen to represent the construction which the Indian 
Legislature has thought it safe and prudent to place on the 
enactments giving that legislature power to make laws with 
extra-territorial operation 1. 

The general conclusions appear to be— 

1. The Indian Legislature is not in any sense an agent 
ur delegate of the Imperial Parliament *, but its powers are 
limited by the terms of the Acts of Parliament by which 
those powers are conferred. 

2. The Indian Legislature has power to make laws— 

(a) for native Indian subjects of His Majesty or native 

Indian soldiers in His Majesty’s Indian forces in any 
part of the world; and 

(6) for British subjects, in a narrow sense, and servants 

of the Government, in Native States. 

3. Whether the Indian Legislature has power to make 
laws for British subjects, not being either European British 
subjects or natives of India, in Native States, or to make 

? The construction of the provisions as to extra-territorial jurisdiction 
in earher editions of the Code of Crmuinal Procedure, and in the Indian 
Foreign Jurisdiction and Extradition Act, 1879, now superseded by an 
Order under the Foreign Jurisdiction Act of the British Parhament, gave 
rise, in the Indian courts, to difficult questions, which are illustrated by 
the following cases: R. v. Pirtal, (1873) 10 Bom. Rep. 356; R. v. Lukhya 
Gound, (1875) I. L. R. 1 Bom. 50; Empress v. Surmook Singh, (1879) 
I, L. R. 2 All. 218; Empress v. S. Moorga Chatty, (1881) I. L. R. 5 Bom. 
338; Siddha v. Biuigiri, (1884) I. L. R. 7 Mad. 354; Queen Empress vy. 
Edwards, (1884) I. L. R. 9 Bom. 333; Queen v. Abdul Latib, (1885) I. L. R, 
10 Bom. 186; Gregory v. Vudakasi Kanjani, (1886) I. L. R. 10 Mad. 21; 
Queen Empress vy. Mangal Takchand, (1886) I. L. R. 10 Bom. 274; Queen 
Empress v. Kirpal Singh, (1887) I. L. R. 9 All. 523 ; Queen Empress v. Daya 
Bhima, (1888) L. L. R. 13 Bom. 147; Re Hayes, (1889) I. L. RB. 12 Mad. 39; 
Queen Ewpress v. Natibarai, (1891) I, L. R. 16 Bom. 178; Queen Empress 


v. Ganpatras Ram Oftandra, (1893) I. L. R. 19 Bom. 105. 
2 R. v. Burah, L. R. 3 App. Cas. 880. 
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laws for Britishe subjects gt being natives of India, or for 
servants of the Governpent, as such, in States outside India 
as defined by the Interpretation Act and by the Indian 
General Clauses Act, that is to say, in places which are not 
either in British India or in the territory of a Native State, 
is open to question. 

4. Except in these cases, and except in pursuagce of special 
enactments, such as the Indian Marine Service Act, the opera- 
tion of Acts of the Indian Legislature is strictly territorial, 
and extends only fo persons and things within British India. 

5. The Indian Legislature has gone further than Parlia- 
ment in the exercise of the extra-territorial powers which it 
possesses. 

But the Governor-General in Council has in his executive Extra- 
capacity extra-territorial powers far wider than those which pogo of 
may be exercised by the Indian Legislature. By successive - chew, 34 
charters and acts extensive powers of sovereignty have been executive 
delegated by the English Crown, first, to the East India aay 
Company, and afterwards to the Governor-General in Council 
as its successor. The Governor-General im Council is the 
representative in India of the British Crown, and as such can 
exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and to 
neighbouring territories, subject to the restrictions imposed 
by Parliamentary legislation and to the control exercised By 
the Crown through the Secretary of State for India. Thus 
he can make treaties and conventions with the rulers, ‘hot 
only of Native States within the boundaries of what is usually 
treated as India, but also of adjoining States which are 
commonly treated as extra-Indian, such as Afghanistan and 
Nepaul, and can acquire and exercise within the territories 
of such States powers of legislation and jurisdiction similar 
to those which are exercised by the Crown in foreign coun- 
tries in accordance with the Foreign Jurisdiction Acts and, 
the Orders in Council under them, and &xtending te persons 
who awe not subjects of the King. 


oc2 
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The existence of these powers, fas until recently declared, 
and their exercise was to some extent regulated, by the 
Foreign Jurisdiction and Extradition Act, 1879, of the 
Government of India, which contained recitals corresponding 
to those in the Foreign Jurisdiction Act, 1890, passed by the 
Parliament at Westminster. But afew years ago it was recog- 
nized that -the extra-territorial powers exercisable by the 
Governor-General in Council, as representative of the British 
Crown, rested on the same principles, and might with advan- 
tage be based on the same statutory foundations, as the extra- 
territorial powers of the British Crown in other parts of the 
world. Accordingly, in 1902, an Order in Council under the 
Act of 1890 made provision for the exercise of foreign juris- 
diction by the Governor-General of India in Council, and the 
Indian Act of 1879, having been superseded as to foreign 
jurisdiction by this Order, and as to other matters by later 
Indian legislation, was formally repealed by the Indian Act 
XV of 1903. 

The Order of 1902 is of sufficient importance to justify its 
being set out in full. It runs as follows :-— 

1. This Order may be cited as the Indian (Foreign Jurisdiction) 
Order in Council, 1902. 

2. The limits of this Order are the territories of India outside British 
India, and any other territories which may be declared by His Majesty 
in Council to be territories in which jurisdiction is exercised by or on 
Kehalf of His Majesty through the Governor-General of India in Council, 
or some authorily subordinate to him, mceluding the territorial waters of 
any such territories. 

3. The Governor-General} of Jndia in Council may, on His Majesty’s 
behalf, exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the time being has within the 
limits of this Order, and may delegate any such power or jurisdiction to 
any servant of the British Indian Government in such manner, and to 
such extent, as the Governor-General in Council from time to time 
thinks fit. 

4. The Governor-General in Council may make such rules and orders 
as may seem expedient for carrying this Order into effect, and in par- 
tioular-— 

(a) for determining the law and procedure to be observed, whether 


by applying with or without modifications all or any of tho 
provisions of any enactment in force elsewhere, or otherwise ; 
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(8) for determinitg the per who are to exercise jurisdiction, 
either generally or in particular classes of cases, and the powgrs 
to be exercised by them ; 


(c) for determining the courts, authorities, judges, and magistrates, 
by whom, and for regulating the manner in which, any juriedictiod; 
auxiliary or incidental to or consequenti the jurisdiction 
exercised under this Order, is to be exercised ritish India ; 

(d) for regulating the amount, collection, and application of fees. 

5. All appointments, delegations, certificatgs, requ@itions, rules, 
notifications, processes, orders, and directions made or issued under or 
in pursuance of any enactment of the Indian Legislature regulating the 
exercise of foreign jurisdiction, are hereby confirmed, and shall have 
effect as if made or issued under this Order. 

6. The Interpretation Act, 1880, shall apply to the construction of 
this Order. 


The substitution of an Order in Council under the Foreign 
Jurisdiction Act, 1890, for an Act of the Iadian Legislature 
has placed the extra-territorial jurisdiction of the Governor- 
General in Council on a wider and firmer basis,and has removed 
many of the doubts and difficulties to whigh reference was 
nade in the first edition of this book, and which arose from 
the limitations on the powers of the Indian Legislature, and 
from the language of the étatutes by which those powers were 
congerred. . 

The language of the Ogder is wide enough to include every 
possible source of extra-territorial authority. The powers 
delegated are both executive and legislative, and are 
sufficiently extensive to cover all the extra-territorial powers 
previously exercised in accordance with Indian Acts. To 
guard against any breach of contttinity, all appointments, 
rules, orders and other things made or done undef any 
previous Indian Act regulating the exercise of foreign 
jurisdiction are expressly confirmed, and are to have effect as 
if made or done under the Order of 1902. The orders thus 
confirmed, arid the orders issued under the new system, have 
usually taken the form of orders for different Native States, 
or for regions or districts or places within them, constituting 

ecivil and criminal courts of differenscgrages, and declaring 
the la® which they are to administer, that law consisting of 
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certain British Indian Acts yah specifidd modifications. 
These orders are notified in the Gazette of India and are to 
be found in volumes issued by the Legislative Department of 
the Government of India. In editing these volumes the 
Legislative Department takes care to discriminate between 
enactments of the Indian Legislature which apply proprio 
vigore to cefiain clagses of persons in Native States, and enact- 
ments which are, in the official language of India, ‘ applied’ 
to certain portions of the territory of Native States, that is to 
say, become law by virtue of the Governor-General’s order. 

The local ligiits of the Order of 1902, that is to say, the 
areas within which, 01 with respect to which, jurisdiction and 
puwers may be exercised under the Order, are, in the first 
place, the territories of India outside British India, in other 
words, the territories which are popularly known as the 
Native States of India, and which are described more 
technically in tlte Interpretation Act, 1889! as tetritories of 
any native prince or chief under the suzerainty of His 
Majesty exercised through the Governor-General of India, or 
through any governor or other officer subordinate to the 
Governor-General] of India. The actual extent of ‘ Indid” at 
any given time must always be a political question And 
there may often be territories on the external fringe of, o1 
optside, ‘ India,’ within which it may be doubtful whether the 
British Crown has power and jurisdiction, and whether and 
how far that power and jurisdiction is delegated to the 
Governer-General in Council. These are the territories 
described in the preamble to the Order of 1902 as ‘ territoriex 
adjacent to India,’ and the limits of the Order are declared 
by 8. 2 to be not only ‘the territories of India outside British 
India, but any other territories which may be declared by 
His Majesty in Council to be territories in which jurisdiction 
is exercised by or on behalf of His Majesty through the 
Governor Genera] in Council or some authority subordinate 
to him.’ * No guchedeclaration has yet been made. 


152 & 53 Vict. c. 63, 8. 18 (5). 
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The territories within Mhe limits of the Order are expressly 
declared to include the territorial waters of those territories. 
For instance, they include the territorial waters of Cupch.’. 

The powers expressly conferred by the Act of 1890 of 
sending persons for trial to British territory (8. 6) and of 
assigning jurisdiction, original or appellate, to Courts in 
British territory (s. 9), may occasionally be found ‘useful, but 
hardly go beyond the powers previously exercised in practice 
in accordance with the provisions of the Indian Acts. 

The Act of 1890 does not contain any provision correspond- 
ing to s. 5 of the Indian Act of 1879, under,which a notifica- 
tion in the Gazette of India was made conclusive proof of 
matters stated in relation to the exercise or delegation 
of jurisdiction. But, by s. 4 of the Act of 1890, a Secretary 
of State is empowered, on the request of a court of civil or 
criminal jurisdiction, to send an authoritative decision on 
any question which may arise as to the existence or extent 
of any jurisdiction of His Majesty in a foreign country. 

The cases mm which an authoritative decision of this kind, 
given under a full sense of political responsibilty, is most 
hk@ly to be found useful, are cases where jurisdiction, limited 
to special classes of persons or subjects, is exercised beyond 
the lmuts of India With respect to the Native States of 
India one may anticipate that it will rately, if ever, pe 
needed. In these States there 1s no doubt that the British 
Crown has power and jurisdiction, and that this power and 
jurisdiction is delegated to the Governor-General in,Council, 
and experience shows that the doubts which have frofm timy 
to time been suggested as to the nature and extent of the 
powers so delegated rarely give rise to practical difficulties. 

The Governor-General, as representative of the paramount 
power in Inflia, has and exercises extensive sovereign powers 
over the Native States of India. Those Native States have 
often, gnd not improperly, been described as protectorateg. 
But they are protectorates in a very “special semse. They 
differ® materially from the European protectorates fo which 
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reference is made in textbooks,,of Kuropedn international 
law. They also differ from the pnrotectorates established 
over uncivilized tribes and the territories occupied by them 
in Africa, because in all the Indian Native States, with the 
exception of some wild regions on the frontier, there is some 
kind of organized government to undertake the functions of 
internal administration. For the purposes of municipal law 
their territory is not British territory, and their subjects are 
not British subjects. But they have none of the attributes 
of external sovereignty, and for international payposes their 
territory is in the same position as British territory and 
their subject» are in the same position as British subjects. 
On the othe: hand, it may be doubted whether the subject 
of an Indian Native State would be an alien within the 
meaning of s. 7 of the Naturalization Act, 1870 (33 & 34 
Vict. ¢. 14), so as to be capable of obtaming a certificate 
of naturalization under that section. Finally, the rulers of 
Indian Native States owe political allegiance to the King 
Emperor. These peculiarities have an important bearing on 
the jurisdiction exercisable over European foreigners within 
the territories of those States. 

In pomt of fact the jurisdiction of the Governor-General im 
Council within the territories of Native States 1s exercised— 

2) over European British subjects in all cases ; 

“(b) over native Indian subjects in ccitain case ; 

“(c) over all classes uf persons, British or foreign, within 

‘  eertain areas. 

It 14 the policy of the Government of India not to allow 
native courts to exercise jurisdiction in the case of European 
British subjects, but to require them either to be tried by 
the British courts established in the Native State, or to be 
sent for trial before a court in British India.  ‘ 

The Government of India does not claim similar exclusive 
qurisdiction over native Indian subjects of His Majesty when 
within Nutive States, but doubtless would assert jurisdiction 
over suth persons in cases where it thought the asdertion 
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necessary. Apparently A goes not in ordinary cases treat 
as native Indian subjects of His Majesty persons who are 
natural-born subjects by statute, that is to say, by reason 
of being children or grandchildren of native Indian subjects. 
But perhaps the question how such persons ought to be treated 
does not arise in a practical form. 

The Government of India does not, except within special 
areas, or under special circumstances, such as during the 
minority of a native prince, take over or interfere with the 
jurisdiction of the courts of a Native State in cases affecting 
only the subjects of that State, but leavgs such cases to 
be dealt with by the native courts in accordance with native 
Jaw. 

The question as to whether the jurisdiction is exercisable 
over European foreigners in the territory of a Native State, if 
it should arine, would doubtless be answered as in the case 
of African protectorates. Even if consenteof the foreigner’: 
Government were held to be a necessary element of the juris- 
diction in such cases, the notorious fact that a Native State 
of India 1s not allowed to hold diplomatic or other official 
intercourse with any other Power, and the general recognition 
by European States of the relation in which every such Native 
State stands to the British Crown, would doubtless be con- 
strued as implying a consent on the part of the Government 
of any European or American State to the exercise by Britisi 
courts of jurisdiction. Indeed, for international purposes 
as has been said above, the territory of Native States,is in the 
same position as the territory of British India. 

There are certain arcas within which full jurisdiction has 
been ceded to the Government of India, and within which 
jurisdiction is accordingly exercised by courts and officers of 
the Government of India over all classes of persons as if the 
territory were part of British India. The most conspicuous 
instance of this is the district known me the Berars, or as thg 

» Hyderabad Assigned Districts, which, “alghough héld under 
&@ perPetual lease, and administered as if it were part of the 
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Central Provinces, is not, technigall , withirl British India !. 
The same appears to be the position of the residencies and 
other statious in the occupation of political officers 7, and of 
cantonments in the occupation of British troops. 

Under arrangements which have been made with the 
Governments of several Native States, ‘full jurisdiction’ 
has been ceded in railway lands within the territories of those 
States. The effect of one of these grants was considered in 
a case which came before the Judicial Committee of the 
Privy Council in 1897 *. In this case a magistrate at Simla 
issued a warrant for the arrest of a subject of the Nizam, in 
respect of an offence alleged to have been committed by him 
al Simla. ‘lhe warrant was executed within the area of 
railway lands over which ‘full jurisdiction’ had been con- 
ceded by the Nizam, and the question was whether the 
execution of the warrant under these circumstances was legal. 
It was held that*for the purpose of ascertaining the nature 
and extent of the ‘ full jurisdiction ’ conceded, reference must 
be made to the correspondence which had taken place between 
the Government of India and the Nizam, as showing the 
nature of the agreement between them, that on the true 
construction of this correspondence, the jurisdiction conceded 
must be limited to jurisdiction required for railway purposes, 
and that gonsequently the execution of the warrant was 
egal. 

The position of the residencies and cantonments in the 
territories of Native States has often been compared to the 

«extra-territorial character recognized by European inter- 
national law as belonging to diplomatic residencies and to 
cantonments in time of war. .There is an analogy between 
the cases, but it is unnecessary to base the jurisdiction exercised 
in those places on that analogy. As has been‘ seen above, 

‘See Evst India (Hyderabad) Agreement respecting the Hyderabad 
assigned Districts, 1902; Cd. 1321. 

2 As to the civil and nffutary station of Bangalore, see Re Hayes, (1888) 


I L. R. 72 Mad.a3q. * 
* Muhammed Yusuf-Ud-Din v. The Queen Emprese (July 7, 189$). 


v] BRITISH JURISDICTION IN NABIVE STATES 395 


the jusiddictionexercixalfle “aby the courts of a protecting State 
within the territories of a protected State may extend to all 
or any of the subjects, either of the protecting State or of 
the protected State, and, subject to certain limitations, to 
persons not belonging to either of these categories. The 
extent to which, and the cases in which, the jurisdiction is 
exercised over particular classes of persons arest® he deter- 
mined by agreement between the State which exercises the 
jurisdiction and the State within whose territories the juris- 
diction is exercised, and, in the absence of express agreement, 
are to be inferred from usage and from the circumstances 
of the case. 

In connexion with this subject, it may be useful to quote 
Sir Henry Maine’s remarks in his minute on Kathiawar ! :— 


“It may perhaps be worth observing that, according to the more 
precise language of modern publicists, ‘‘ sovereignty ” is divisible, but 
“independence” isnot. Although the expression “partial independence” 
may be popularly used, it is technically incorrect. Accordingly, there 
may be found in India every shade and variety of sovereignty, but there 
is only one independent sovereign, the British Government. My reason 
for offering a remark which may perhaps appear pedantic is that the 
Indian Government seems to me to have occasionally exposed itself to 
mis¢onstruction by admitting or denying the independence of particular 
States, when, in fact, 11 meant to speak of their sovereignty. 

‘The mode or degree in which sovereignty is distributed between 
the British Government and any given Native State js always a question 
of fact, which has to be separately decided in each case,and to which 
no general rules apply. In the more considerable instances, there is 
always some treaty, engagement, or sunnud to guide us to a conclusion, 
and then the only question which remains is, what has become af the 
sovereign rights which are not mentioned in the Conventioné Did the 
British Government reserve them to itself, or did it intend to l@ive the 
Native Power in the enjoyment of them ? In the case of Kattywar the 
few ambiguous documents which bear on the matter seem to me to point 
to no certain result, and I consider that the distribution of the sovereignty 
can only be collected from the de facto relations of these States with the 
British Govergment, from the course of action which has been followed 
by this Government towards them. Though we have to interpret this 
evidence ourselves, it is in itself perfectly legitimate. 

‘It appears to me, therefore, that the Kattywar States have 
permitted to enjoy several sovereign rights,@f which the principal— 


1 Minutes by Sir H. 8. Maine, No. 22, at p. 37. 


346 GOVERNMENT OF INDIA [cn. 


and it is a well-known right of soverei t$—is immenity from foreign 
laws. Their chiefs have also been all6wed to exercise (within limits) 
civil and criminal jurisdiction, and several‘of them have been in the 
exercise of a very marked (though minor) sovereign right—the right 
to coin money. But far the largest part of the sovereignty has obviously 
resided in practice with the British Government, and among the rights 
which it has exercised appears to me to be an almost unlimited right of 
interference for the better order of the States. 1 mean that, if the 
interferences which have already taken place be referred to principles, 
those principles would jfstify any amount of interposition, so long as 
we interpose in good faith for the advantage of the chiefs and people 
of Kattywar, and so long as we do not disturb the only unqualified 
sovereign right which these States appear to possess—the right to 
immunity from foreign laws }.’ 
e 

From what has been said above it will be seen that the 
powers exercised by the British Government, or by the 
Government of India as its representative, in territories 
where lower types of government or civilization prevail, 
may vary both in nature and in extent between very wide 
limits. In some places there is merely the exercise of a per- 
sonal jurisdiction over British subjects, or certain other 
limited classes of persons. In others the functions of eaternal 
sovereignty are exercised or controlled. In others, again, 
a much larger share of the functions of sovereignty, loth 
external and internal, has been taken over, and this share may 
be so large as to leave to the previous ruler of the territory, 
it such there Ve, nothing more than a bare. nominal, or 

e 
dérmant sovereignty %, 

Jn dealing with the various positions thus arising, it 15 
importapt to remember that different considerations will 
.*pply tuccording as the position is approached from the point 
of view of international law, or from the point of view of 
municipal law. 

1 As to Kathiawar sce the two cases decided in 1905 by the Judicial 
Committee, Hemchand Devchand y. Azam Sakarlal Chhot@mlal, and The 
Taluka of Koida Sangani vy. The State of Gondal, A.C. [1906], p. 212; 
referred to above, p. 265. 
e*® A curious illustration of the extent to which the exercise of sovereign 
rights can be claimed wiffiout the claim of territorial sovereignty is sup- 


plied by the treat petWeen the United States and the Republic of Ranama 
with respect to the territory within the ‘Canal Zone.’ 
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Where the geternal sovereignty of any ‘State is dcareived 
or controlled by the Brith Government, a third State will 
almost certainly claim to regard, and will, from an inter- 
national point of view, be entitled to regard, the territory of 
the first State as being for many purposes’ practically British. 
Thus if persons in that territory made it a basis for raids 
on the territory of an adjoining foreign Statg, that State 
would hold the British Government ‘accountable. And it 
would be no answer to say that the arrangements entered into 
by the British Government with the ruler of that territory 
preclude British interference in such cases. The reply would 
be, ‘We know nothing of these arrangements, except that 
they debar us from obtaining protection or redress, except 
through you, and consequently we must treat the territory 
as practically British.’ A similar position would arise if 
a subject of that foreign State were grossly ill-used within, 
the territory, and were denied justice by.the persons exer- 
cising authority there. 

The view taken by municipal law is widely different. For 
the purposes of that law a territory must be either British 
or foreign, that is to say, not British, and a sharp line must be 
drawn between the two. In some cases it may be a difficult 
operation to draw this line, but it must be drawn by the 
courts and by the executive authorities ds best they can. 
To allow the existence of a penumbra between’ British #nd 
non-British territory would cause endless confusion. The 
judicial and executive authorities must be in a positién to 
say whether, for purposes of municipal law, a particular 
territory is within or without ‘ His Majesty’s dominions’ or 
‘ British India.’ And the legislative authorities must be in 
a position to determine whether the legislation for such 
a territory & to be carried out through the ordinary legislative 
organs, or through the machinery} recognized and supported 
by the Foreign Jurisdiction Acts. Again, important ques- 
tions of status may turn on the questidD® phether the territory 
in which a man is born is British territory or not. To deter- 
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mine whether a particular territory # Britishsor not, it may 
be necessary to look not merelf to, the. powers exercised 
within it, but also to the manner in which, and the under- 
standings on which, those powers have been acquited and™ 
are being exercised. Where the acquisition dates from long 
back, difficult questions may arise. But in the case of recent 
acquisitigns ghere will usually be no serious difficulty in 
determining whether* what has been acquired is merely 
a right to exercise certain sovereign powers within a par- 
ticular tract, or whether there has been such a transfer of 
sovereignty over_the tract as to convert it into British 
territory. 

The goneial conclusions appear to be — 

1. The extra-territorial powers of the Governor-General of 
India are much wider than the extra-territorial powers of the 


Governor- eIndian Legislature, and are not derived from, though they 


General 


may be regulated pr restricted by, English or Indian Acts. 

2. Those powers are exercisable within the territories of 
all the Native States of India. Whether they are exercisable 
within the territories of any State outside India 1s a question 
which depends on the arrangements 1n force with the Govern- 
ment of that State, and on the extent to which the powers 
of the Crown exercisable in pursuance of such arrangements 
have been delegated to the Governor-General. 

4. The jurisdiction exercisable under those powers might 
be made to extend not only to British subjects and to sub- 
jects*of the State within which the jurisdiction is exercised, 
but als@ to foreigners. 

4. The classes of persons and cases to which jurisdiction 
actually applies depend on the agreement, if any, in force 
with respect to its exercise, and, in the absence of express 
agreement, on usage and the circumstances of the case, and 
may be defined, restricted, or extended accordingly by the 
instrument regulating the exercise of the iurisdiction. 


INDEX 


A. 


Absence, leave of, to members of 
council, 132, 226. 

——from India of governor, vacates 
office, 132, 226. ; 

— of Secretary of State, 161, 
164. 

—— of revenues to be laid before 
Parliament, 164. 

Act of State, as defence in judicial 
proceedings, 171-175. 

Actions ae a Secretary of State, 


170-175. 
Adalat. See Sadr Adalat. 
Additional judge, 138. 


—— members of council, of gover- | 


nor-general, 115, 116, 197; of 
Madras or Bombay, 119, 213, 214- 


Aden, part of British India, 264; | 


Jewish law, 338. 

Admiralty jurisdiction, 20, 21, 22. 
46, 241, 242-244. 

Advocate-general, additional mem- 
ber of legislative council, 214; 
appointment and powers of, 251. 

African protectorates, law applied 
to, 372-377. , 

Agr@, proposed presidency of, 83, 89, 
191, 192. 

Aldermen, at Madras, 22, 23, 32; at 
or oe | and Calcutta, 32. 

Allahabad, high court, 104, 126. 

Allegiance, prohibition on legisla~ 
tion affecting, 200. 

Allowances to certain officials, 224, 


225. 

Amalgamation of Indian and Royal 
army, 97, 98. 

Amboyna, massacre of, 15. 

Anson, Sir W., referred to or quoted, 
68, 98, 146, 159, 161, 166, 175. 

Appeals, 32, 48, 127, 137, 139. 

Appointments by Secretary of State, 
153, 154. 

Archdeacons, first appointment of, 
78; salaries of, 131, 253- 

Armenians, law regarding, 330. 

Army, first sepoys raised, 33, 267 ; 
Company authorized to enlist 


soldiers, 60; further powers for 
raising Kuro troops, 72; re- 
striction on ature, 117, 208, 


219; constitution of, 129-131; 
commissions, 267-271. 


Arrest, efemption from, of high 
officials, 247, 248. 

Articles of War, 33, 34, 205. 

Assada Company, the = Courten’s 
Association, 15. @ % » 

Assam, chief commissionership, 93, 
114; legislative council, 198, 119, 
215; subordinate civil courte, 
137; constitution of government, 
191-196; legislation, 203. 

Assent of governor-general to all 
Acts, 209, 222 # of governor or 
lieutenant-governor to local Acts, 
222. 

Assessors, trial by, 138. 

Assurances of property, in England, 

| 1673; in India, 168. 

Audit of India accounts in Eng- 

land, 165, 166. 

| f 

| Benares, jurisdiction of supreme 
court extended to, 72; Bengal 
Regulations extended to, 101. 

Bencoolen (Fort Marlborough), pre- 

| _ sidency of, 45. 

| Bengal, establishment of English 

| government, 34-37, 42, 43; ap- 
pointment of governor-general, 
443 supremacy over other presi- 
dencies, 45 ; intended division of 
presidency, 83; appointment of 
lieutenant-gévernor, 90; creation 
of legislative counail, 103 ; al 
dinate civil courts, 137. 

Bengal, Eastern, union with Assam, 
191. 

—— Regulations, 43, 58.59 Pi, 84, 
101, 121. 


Berar, not part of British Iedia, 11 y 


393. 

Bills’ of exchange, law regarding, 
334+ 335+ : hata 

Birthplace, no disqualification for 
Office, 89, 234. 

Bishop, first appointment of, 78, 
131; legislation affecting, 252- 


284. 
Boas of Control, first established, 
62,63; remodelled, 69; abolished, 
® 
enue, fimt established, 
» Assam, 
» 134. 


97- 
—o 

43; in: 

and United 
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Bombay, acquisition’ df, 18; first 
coinage of money, 19; munici- 
pality and mayor’s court, 33, 32; 
subordination to Bengal, 45, 64; 
recorder’s court, 71; legislative 
power first granted, 72 ; supreme 
court, 80; code of regulations, 
84, 329; legislative pewer with- 
drawn, 84; marine force, 98; 
legislative power restored, 102 ; 
high court, 103, 237 251; com 
mander-in«hjef abolished, 108, 
130; constitution of gorernment, 
1144587-190; legislative council, 
118, 213-223; staff corps, 130; 
subordinate civil courts, 137; 
salary of governor, councillors, 
judges, &c., 225, 272; advocate- 
eneral, 251; -Icclesiastical estab- 
ishment, 252-254. 

lations, 72, 84, 121, 329. 

Booty, charter regarding, 34-36. 

Borrowing powers of es Me of 
State. 163, 164. 

Boundaries, power of governor- 
general to alter, 194, 195. 

British India, definition of, 263, 265. 

—— subjects, may not lend to Na- 
tive States, 71 256, 257; defini- 
tion of, 205, 235, 373, 381; classes 
of, 348, 349; British jurisdiction 
over, in Native States, 379-393. 
See also Christians and European 
British subject. 

Bryce, J., referred to or quoted, 10, 


323. 

Buddhist law, 332-335. 

Burgesses at Madras, 22, 23. 

Burke, Edmund, 60, 71. 

Burma, chief commissionership, 933 
legislative council, 118; lieute- 

nt-govern@rship, 93, 114 ; legis- 

lative council, 119; subordinate 
vivil courts, 137; constitution of 
government, 191-196; constitu- 
tion of legislature, 213-218 ; busi- 
ness at ifgislative meetings, 218- 
223. 


C. 


Cadetships, reserved for sons of 
Indian officers, 155. 

Calcutta, municipality and mayor's 
court, 32 ; introduction of English 
law into, 32, 33, 323; treasury 
transferred to, 43 ; jurisdiction of 
supreme court, 46, 53, 55, 56 ; trial 

~y jury, 48 ; college at, 7f ; bishop 
of, 78, 131, £52-254 ; ghigh court, 
103, 126, J 27, 237 head quarters 


INDEX 


of Government of India during 
old or sge (q143 presidency 


I © 
Cantonmenté. British jurisdiction in, 


394. 

Capitulations, 353-361. 

Caste, reservation as to, in criminal 
law, 57, 325, 326. 

Casting vote, of governor-general, 
45, 182; of eaciagy = State, 
149; of governors of ras and 
Bombay, 190. 

Central ovinces, chief commis- 
sionership, 93, 114, 115; subor- 
dinate civil courts, 137 ; constitu- 
tion of government, 191, 194. 

Cession of territory, 35, 36, 145, 196, 
207. 

Chaplains, first appointment of, 28 ; 
feom Scotch Church, 254. 

Charles I licenses Courten’s Asso- 
ciation, 15. 

Charles II’s relations with 
Company. 16-20. 

Charter, first granted to Company 
by Elizabeth, 4-10; made per- 
petual by James J, 14; rival com- 
panies, 15, 24-30; of Cromwell, 
15, 16; of Charles II, 16-20; 
English Company, 28; United 
ean 30; judicial, 32; re- 
garding booty, 34, 36; regarding 
cession of territory, 36; of supreme 
court, 46-48 ; parliamentary re- 
newals, 69-91; of high courts, 
103, 104. 

Chesney, Sir George, quoted or re- 
ferred to, 33, 102, 109, 114, 268. 
Chief commissionerships, establish- 

ment of, 93; appointments to, i15. 

—— court for Punjab, 266. 

Child, Sir Josiah, 16, 24, 25. 

China trade, preserved to Company, 
75+ 773 finally withdrawn, 81. 
Choultry = justice room, in early 

Madras, 17. 

Christians, jurisdiction of high court 

* outside British India, 246, 247 ; 
grants may be made to any sect, 


the 


254. 

Church of England, legislation 
affecting, 252-254. 

—— of Scotland, chaplains of, 254. 

Civil procedure, code of, 87, 137, 332- 

—— service, constitittion of, 123- 
125, 234-237; appointments re- 
served to, 272, 273. 

Clerk of the peace at Madras, 22. 

Clive, Lord, 34, 3: Ad c 

Clode’s Military Forces of the Crown, 
60, 69, 72, 270. 


INDEX 49; 


Codification, 86, 339-341. 
Coinage,*first auths%ity by shatiey 
19, 21; restriction on locaPlegi 

lature, 120, 219. ° 

Collector = district officer, 43, 44, 135. 

Colleges at Calcutta and Madras, 76. 
See also Haileybury 

Colour, no disqualification for office, 
88, 234. 

Commander-in-chief, extraordinary 
member of governor-general’s 
council, 64, 180; abolished in 
Madras and Bombay, 108. 

Commercial business closed, 82. 

Commissioners of divisions, 1 30. 

—— for Affairs of India. See Board 
of Control. 

Commissions, judicial, under early 
charters, 14. 

—— military, power of goveinor- 
general to grant, 267-271. 

Commuttee of secrecy to be ap- 
pointed by directors, 63. 

Committees = directors, of oniginal 
Company, 4, 6, 18, 26; of Indian 
council, 110, 150. 

Common law applied to presidency 
towns, 323. 

Commonwealth, relations of Com- 
pany with, 15, 16 

Company, incorporated by Ebza- 
beth, 3-10; renewal of charter 
by James I, 13; power to exercise 
martial law, 14 ; competition with 
Dutch, 15; Courten’s rival As- 
sociation, 15; Cromwell's rela- 
tions with, 15, 16; charters of 
Charles II, 16-20; grant of Bom- 
bay, 18; territorial sovereignty, 
18, 24, 37; grant of admiralty 
jurisdiction, 19, 20; rivalry of 
New Company, 24-30; incor- 
poration of English Company, 28 ; 
union of Old and New Companies 
as United Company, 29, 30; ex- 
tension of monopoly, 30, 31 ; judi- 
cial charters, 32; Mutiny Act 
and Articles of War, 33, 34; 
charters regarding booty and 
cession of territory, 34-36; grant 
of the diwani, 37; recognition of 
territorial acquisitions, 39 ; a 
lating ae 41-50; Fox's India 
Bill, 61; Pitt’s India Act, 62-66 ; 
creation of d, of Control, 62, 
63; parliamentary renewals of 
charter, 69-91; sovereignty of 
Crown asserted, 77; territorial 
possessfons in trust for Crown, 81 ; 
bron ae of China and tea trade 
aboli 1,31; government trans- 
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ferred to Cfewn, 94-08 # forma 
dissolution, 106. 


Conditional appointments, 132, 229 
Consecration of bishop in 253 
Consular jurisdiction, 353-361. 
Contract Act, Rhee 

Contracts by Secretary of State, 98 


108, 167-75. 


Control, Board of, first establishec 


62, 63; remodelled, 69; abolished 


97+ . 
Coorg, admunistratiog, e155; native 


Christiang, 332. 


Copyright, restriction on localgegis- 


latures as to, 120, 219. 


Cornwallis, Lord, governor-general 


and commander-in-ehief, 67, 268. 


Council (executive) of Governor and 


Governor-Generaleof Bengal, 42, 
44, 455 55, 04. 


—— (executive) of Governor of 


Bombay, 42, 64, 83 ; constitution, 
114, 189, 190. 


—— (executive) of Governor of 


Madras, 42, 64, 83; constitution, 
114, 189, 190. 


—— (executive) of Governor-Gen- 


eral, of India, first constituted, 
84; remodelled, Y02; executive 
legislation, 105, 118, 2115 aug- 
mented, 106, 108; constitution, 
112-114, 176-187. 


Council of Secretary of State, first 


constituted, 95; tenure of office, 
104, 105, 106; reduction of mem- 
bers, 107; constitution and duties, 
109, 110, 146-153; majority of 
votes required for grant of revenue, 
160; majority of votes required 
for issue of securities, 163; ma- 
jority of sonal required for dis-* 
posing of propertye and —_— 
contracts, 167. 


——(legislAtive) of governor-general, 


first constituted, 91 ; remodelled, 
99, 100; powers extendgd, "01, 
102, 104, 105; augnwnted by 
nominated representativa®, 107 ; 
constitution, 115-118, 197-213. 4 


—— (legislative) of Bengal, first 


authorized, 103; augmented by 
nominated representatives, 107 ; 
constitution, 118, 119, 213-223. 


— (legislative) of Bombay, first 


constituted, 102, 106 ; augmented 
by nominated re tatives, 

$’ constitution, 118, 110, 213- 
223. 


3 
—— (logiglative) of Burma, ficst con® 


stitu' 8; yoonstitution, 213- 
223. - 


Ytoz 


Countoil (legislativep bf Madras, first 
constituted, 102, 106; representa- 
tive nominees, 107 ; constitution, 
118-121, 213-223. 

—— (legislative) of North-Western 
Provinces, first authorized, 103; 
representative nominees, 107 ; 
constitution and powers, 118~121, 
213-223. 

— (iegislative) of the Punjab, first 
authorized, 103; constitytion, 
213-223. @ 

Court. “See Director, and Pro- 
priptors. 

Courten’s Association, 15. 

Courts of request at presidency 
towns, 43. 

Covenanted = imperial, civil service, 


123. & 
Cowell’s Tagore Lectures quoted, 59, 
Crved no disqualification for office, 


88, 234. 

Criminal law, Mahomedan, 37, 44, 
324; under Regulations, 325 ; 
penal code, 325. 

—— Procedure, Code of, 87, 137, 
332, 385. . 

Cromwell, relwtions of Company 
with, 15, 16. 

Crown, government of India trans- 
ferred to, 94,95. See also Queen. 

Customary law, 329, 330, 338. 


Db. 


Death sentences must be confirmed 
by high court, 133. 
Debt, public, restriction on legis- 
~ lature, 120, 208, 219. 
‘Deed, resignation of governor- 
general to be by, 226, 
weds to be executed by three mem- 
bers of council of Secretary of 
State, 167. 
Defiaitions in digest, 263-266. 
Departn.. ats, of India Office, 110; 
of Gevernment of India, 112, 113. 
‘Deputy commissioner, district offi- 
cer in non-regulation province, 
135- > 
Digest of statutory enactments 
relating to India, 144-322. 
D.oceses, King may vary limits of, 


252. 

Directors of Company, originally 
styled committees, 6, 18, 26 ; firet 
styled directors, 28 ; qualification, 
42; four years’ term, 44; required 
to submitepape: Seoretary of 
State, 4Q; comtnittes of secrecy, 


INDEX 


63, 82; power of appointing and 
removing g che sae 64, 

C76 )-patronage, 46, 79, 82; dispute 
fecha hy oe Control, 68 ; ie 
patch from Court, ex maining i 
of 1833, 89; number uced 
from twenty-four to eighteen, of 
which six appointed by Crown, 
90; patronage taken away, 92; to 
elect seven members of first coun- 
cil of Secretary of State, 95. 

Discussion of cial statement, 
117, 208, 209. 

Dispatches from India to be ad- 
dressed to Secretary of State, 152. 

District, unit of administration, 
135, 136; restriction on transfer 
of, 195. 

—— councils, 136. 

——~ judge, 138. 

——- magistrate, 135. 

Divisions, of high court, 128; of 
provinces, 135. 

Diwani, grant of, 37; meaning of, 


n, 

—— Adalat, Company’s court, en- 
tablished by Warren Hasting», 
443; Impey judge of, 55; merged 
in high court, 103, 126. 

Double government of Company 
and Crown, 66, 94. 

Dual government of Bengal, 37. 

Dundas (Lord Melville), 61, 69, 73. 


E. 

Easements Act, 330. 

East India Company, first 60 styled 
in 1833, 82; formally dissolved, 
106. Sec also Company. 

Eastern Bengal, union with Assam, 


191. 
Ecclesiastical establishment, 78, 89, 


131, 252-254. 
—— jurisdiction of supreme court, 


46. 
Education and learning, provision 
for, by Act of Parliament, 78. 
Elizabeth, Queen, charter of, 4-10. 
Elphinstone, author of Bombay 
gulations, 84, 329. 
Emperor of India, title of King, 


145. 

Empress of India, Act authorizing 
title, 107. y 

English courts, jurisdiction over 
omeions in India, 50, 65, 129, 255- 
202, 

— law, to be adminmtered by 
supreme court, 53; applied 
natives of India, 323-341, 


INDEX 408% 
enews, 160, 169. On 
cin British , eri 
3 rite Loi ise Gentu. See Hindu. 


jurisdiction pveb, in Ngtiv 
241, 246, 392; definition Bf, 349, 
382, 383. 

—— foreigners in Native States, 
British jurisdiction over, 242, 


393- 

Evidence Act, 332. 

Executive Council, of Governor and 
Governor-General of Bengal, 42, 
44, 45, 55, 64; of governors of 
Bombay and Madras, 42, 64, 83, 
114, 188-190; of Governor-Gene- 
ral of India, 84, 102, 105, 106, T11T- 
114, 118, 177-186, 210. 

Executive legislation, by Governor- 
General in Council, over scheduled 
districts, 105, 118, 211; extra- 
territorial powers, 387-398. 

Extraordinary member of council, 
commander-in-chief, 111, 179, 
180 ; Governor of Madras oc Bom- 
bay, 112, 179, 180. 

Extra-territorial jurisdiction 
governor-general, 387-398. 

—— legislation, 342-348. 

Extra-territoriality, 350. 


of 


F, 


Family custom, reservation for, in 
criminal law, 57, 326. 

Fifth Report of Commons com- 
mittee in 1812, 73. 

Financial statement, discussion of. 
117, 118, 208, 209. 

—— system, 133, 134. 

Fines, 159. 

Foreign affairs, restriction on legis- 
lature, 117, 208, 219. 
——department under 

113. 
Enlistment Act, 344, 348. 
—— Jurisdiction Acts, 353, 376. 
Foreigners, may be expelled from 

British India, 88; definition of, 

373, 3743 British jurisdiction over, 

in Native States, 392. 
Forfeitures, 159. 

Fort St. George. See Madras. 
—— William. See Bengal. 
Fortifications, power to Company to 

erect, 17. 

Fourth (legialftive) member of 

council, 82, 83. 

Fox’s East India Bill of 1783, 61. 
French tgrritory not included in 
‘ 26 


a, . 
Farlough, saci by Secretary 
of State, 132, 234 


viceroy, 


Gifts, prohibition sgainst receiving, 
49, 255, 256. 

Godolphin, Lord, award of, 2, 29, 30. 

Government of India = Governor- 
General itt Council, 112, 176. 

Governor-General of Bengal, 44, 45. 

—— of India, first appointment, 82 ; 
power to appoint president of 
council in his ows #bsgnce, 99, 
185 ; sametion required for certain 
legislation, 100, 208; assemt re- 
quired to every Act, 100, 209; 
power to invest himself with 
sen of council, when absent 

om head quarters, ror, 185, 186; 

pcwer to make or@inance without 
council in emergency, 101, 212, 
213; sanction required for certain 
legislation by local legislatures, 
102, 103, 219; assent required to 
every Act of local legislatures, 
103, 222; regulations for scheduled 
districts, 105, 211, 212; power to 
overrule council, 106, 182 ; power 
to make rules for nomination of 
additional membés of legislative 
councils, 107, 214; supreme mili- 
tary authority, 129, 176; exercise 
of foreign jurisdiction by, 388. 
See also Council of Governor- 
General. 

Governors of factories, first ap- 
ages under charter of Charles 
I, 16; powern, 16, 17, 18, 32. 42. 

—— of Madras and Bombay, may 
communicate with Secretary of, 
State, 152; constitution, 188-190; 
legislative powers, 213-223. 
also Madras and Bontbay. 

Guardians and Wards Act, 336. 


9. 


H. 


Haileybury College, reco 
76, 78; abolition of, 92. 
Harington’s Analysis of Bengal 
Regulations, 57, 72, 84, 323, 325. 
Hastings, Warren, administration 
of. 50, §1; evidencein Parliament, 


ition of, 


74 

Hertslet, referred to or quoted, 52 n., 
355» 365, 366, 368. 

High courts, establishment of, 103; 
constitution of, 126-128, 136, 137, 
237-249; definition of, 263. 


See” 


fe) 
Hindu lary. I, 57, 325, 326, 
3373 ee 4 ? 
—— Wills Abt, 333. 


nd2 


404 
Holland, early rivalry with, 4, 8, 


15. 
Holiand’s Jurisprudence, 264. 
House of Commons. See Parliament. 
Honter, Sir W. W., referred to or 
quoted, 108, 109. 


L 


Imperial service troops, 142. 

Imprisonmert,,exemption from, of 
high officials, 247. c 

Indiag definition of, 263, 264, 390. 

Indian civil service, 125. 

—— financial] system, 133, 134: 

—— waters, definition of, 200. 

Inheritance, law regarding, 326, 328, 
330, 332, 337,€340. . 

Insolvency, law of, for presidency 
towns, 90. 

Interlopers, legislation against, 17, 
26, 31, 78, 88. 

Interpellation in legislature. 117, 
118, 209, 221. 

Invasion, revenues may be apphed 
for repelling, without consent of 
Parliament, 141 


J. 


James L, charters of, 13, 14. 
James IL, charters of, 20-23. 
Jenkyns, Sir H., referred to, 343, 


355. 
Jews, law regarding, 329, 333- 
Judge-advocate, first appointment 
of, 19. 
Judges, of high court, 126, 127 ; sub- 
« ordinate, civil ancl criminal, 137, 


138. e 

IiWdicial commissioners, 137, 266. 

—-=- Committee. See Privy Council. 

Jury, trial by, 14, 48, 138. 

Justices, of the peace, first appoint- 
ment %.” 32, 48; jurisdiction of, 
793 not be covenanted civi- 
lians, 81 ; jurisdiction over Euro- 
pean British subjects, 138 


K. 


Kathiawar, British jurisdiction in, 
265, 395, 396. 
ye, Sir J., referred to or quoted, 
14, 66, 89. 
as, customs of inheritance, 


340. ‘, 
King, Britistf Indi godined by and 
in nama®% 144. SePalap Queen. 


INDEX 
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LAWfa, CAoquisitioh ‘of, by natural- 
born © sulfject, 885 power of 
Secretary of State to buy or sell, 
167. 

—— revenue, 133. 

Law Commission, appointment of, 
86, 87; disappearance of, 92; 
work of, 332. 

—— member of council, 178, 179. 

Leave of absence to members of 
council, 132, 226. 

Lecky, W. E. H., referred to or 
quoted, 38, 40, 43. 

Lee-Warner, referred to or quoted, 
139, 141. 

Legal member of council, 83, 84, 91. 

Legislature. See Council (legisla- 
tive). 

Letters patent, of high courts, 103. 

Levant Company, 12, 13, 355-358. 

Lex Loci Act, 327. 

lacences, for sale of spirituous 
liquors, 70; to non-official Euro- 
peans in India, 75, 78, 87, 88. 

Lieutenant-governor, first appoint- 
ment of, for North-Western Pro- 
vinees, 89, 90; for Bengal, 90; 
for the Punjab, 91; constitution 
of government, 96, 191-193; for 
Burma, 114; constitution of legis- 


lature, 213-223; business at 
legislative meetings, 218-222; 
salary, 272. 


Limitation Act, 332. 

Limits, power to alter, of provinces, 
194,195; of presidency towns, 196. 

Loans, prohibition against British 
subject lending to Native State, 
71, 256, 257; power of Secretary 
of State to raise, 163. 

Loval Government, defimtion of, 
263, 265. 

London, venue for trial of crimes by 
officials, 257. 

Lyall, Sir A. C., referred to or 
quoted, 3, 10, 67. 


M. 


Macaulay, History quoted, 16, 26, 
27; secretary to Board of Control, 
81; first legislative member of 
council, 83 ; head’of Indian Law 
Commission, 87; chairman of 
committee that framed regula- 
tions for civil service examina- 
tions, 92. e 

Madras, in seventeenth century, 1 7% 
municipality, 22, 23; enayor’s 
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court, 32; capture by Frengh, 32 ; 
sepogs first r 333 bor- 
dinated to Sean ‘ 64; Oe 
vernment, 64; juridictton of 
courte, 67; recorder’s court, 71 ; 
supreme court, 72; power to 
make regulations, 72 ; college, 76; 
regulations, 84; legislative power 
withdrawn, 84; bishopric, 89; 
representative member on gover- 
nor-general’s council, 91; legi 
lative power restored, 102 ; high 
court, 103; commander-in-chief 
abolished, 108; administration, 
114, 1153 legislature, 118, 119; 
high court, 126; governor and 
council exempted from original 
jurisdiction of high court, 128, 
247; staff corps, 130; board of 
revenue, 134; subordinate civil 
courte, 137; correspondence with 
Secretary of State, 152; constitu- 
tion of government, 188-190; ex- 
tension of presidency town, 196; 
constitution of legislature, 213, 
214; business at legislative meet- 
ings, 221-223; vacancy in office 
of governor, 231; jurisdiction of 
high court, 239-245; advocate- 
general, 251; ecclesiastical estab- 
hshment, 252-254; State arrest, 
260-262. 

Madras Regulations, 72, 84, 121. 

Magistrates, classification of, 138. 

Mahomedan law, criminal, 44, 324, 

5, 329; personal, 57, 123, 250, 
326-330, 3355 337) 338, 3403; text- 
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Maine, Sir H. S., quoted, 89, 105, 
114, 121, 179, 207, 211, 220, 247, 
341, 381, 395. 
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Marine Service, organization of, 
107, 200, 202, 205, 206; Act, 107, 
383. 

Marriage, law as to, 80, 325, 337- 
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powered to exercise, 14. 

Massachusetts Company, 10. 
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175, 245, 248, 323. 
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subject, 256, 257. 
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Monopoly of trade, 5, 25, 26, 70, 73 3 
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Montagu, incorportifh gf English 

ge Mel 27, 28. 

Moral and Material Progress@eport, 
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Morley’s Digest of Indian Cages, 32, 
33s 50, 251, 323, 324s 325, 327, 330. 
Mortgage, power of retary of 
State to, 167. 
Mortmain Act, doe not apply to 
India, 251, 323. 
Mosaic law for Jews in Aden, 333. 
Municipal councils, 136. 
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towns, 32. 
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—— Acta, 33, 68, 72, 80, 90, 98, 130. 
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Native Christians, law regarding, 
339, 332. 
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349. 
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Negotiable Instruments Act, 7 
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1Ol, 118, 212, 213. 
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governor-general, 112, 178-180; 
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bay, 114, 189. 
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pay of To extended, 30, 31; 
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tion of territorial acquisitions of 
Company, 39; Regulating Act, 41 
~50; Amending Act, 55-58; Pitt’s 
India Act, 62-66; renewals of 
charter, 69,73, 81, 90; Govern- 
ment of India Act, 94-98; seat 
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for military operations beyond 
frontier, 111, 161; annual ac- 
counts to be presented, 111, 164; 
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117, 120, 199, 200, 219. 
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Pai , law regerding, 329, 330. 
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haere as to, 120, 219. 
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of Stated 32, 234. 

eacock, Sir Barnes, -minute on 
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—— of Council, 185, 230. 
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Secretary of State, 167. 
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governing powers, 63. 
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365-377. 

Provinces, list of, 114, 191-196 ; sle- 
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government, 191-196; constitu- 
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State, 149, 150; of 
general, 182; at legislatiye meet- 
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Bombay, 72, 84, 121, 329; for 
scheduled districts, 105, 118, 122, 
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dras and Bom- 
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mont, 133; collection by provin- 
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Russell, pen, judgement quoted, 
344, 368 

Russia Company, a 


5 
Sadr Adalat Courts, established by 
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pe ame g | towns, 7 
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tary of State, 132, 234. . 
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Government of Indie, 114. ° 


Singapore, under jurisdiction of 
mpany, 80, 87§ removed from 
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Skinner’s case, 3 
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274-322. ‘ 6 
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lature, 219. 
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73,75,77;3 finally withdrawn, 82. 

Telegraph, restriction on local legis- 
lature, 219. 
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Nore, law of, 336. 
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Transfer of Property Act, 335. 
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Trusts Act, 335¢ 330. 
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2313 ’ 
in 
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Viceroy, title of, 176. 
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be paid out of revenue, 254. 

Volunteers, first authorization of, 
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—— Acts, 130. 
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restrictions on power of governor 
general to make, 186, 187; inca- 
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make, 188. 
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Westlake, referred to or quoted, 139, 
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